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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
13/97 (9702612)			BETWEEN:
					THE PUBLIC TRUSTEE FOR THE
					NORTHERN TERRITORY
						Plaintiff
					and
					GERARD PATRICK LUCK
						Defendant

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 1 May 1997)

The Public Trustee is the Executor of the estate of Peter William Litchfield who died on 18 March 1996.   At the time of his death, the deceased was the registered owner of an aircraft,  VH RVF, which is acknowledged by the plaintiff to be the property of a partnership between the deceased and the defendant.   The plaintiff seeks the sale of the aircraft pursuant to O.37.04.

The partnership commenced in January 1990 when the partners purchased VH RVF for the purpose of  hiring it out under the registered business name “Dial-A-Flight”. They each contributed $6500 and took over lease payments on the aircraft, the intention being to “dry hire” the aircraft i.e. the hirer supplying the pilot and paying for fuel and other running costs.

It appears that the deceased had the control and management of the business.  The defendant alleges that, despite numerous requests, the deceased failed to provide  copies of any accounts to him or account for any income earned.    Further, in June 1993, the deceased apparently allowed the registration of the business and the aircraft to lapse and re-registered them in his own name.   

In May 1993 the defendant was told by the deceased that the accounts were being prepared by an accountant and suggested that he go and see him.  The defendant did so but was told that the accountant was awaiting further information from the deceased.   Subsequent telephone calls failed to elicit any information.  Why the defendant allowed this situation to continue has not been explained.

Since the death of the deceased the plaintiff has paid the Federal Aircraft Corporation’s charges on the aircraft in the sum of $6.78 per day and has paid for insurance on the aircraft at $565 per annum.  The aircraft has been valued at $35000 - 38000, subject to an annual inspection and maintenance release, the cost of which may be around $3000.   It is alleged that the aircraft’s condition is deteriorating, however, this is disputed by the defendant.   The evidence as to deterioration is sparse.

On 10 February 1997 the plaintiff’s solicitors were provided with financial records up to 30 June 1995 which reveal that the partnership had suffered a loss overall.   However, the defendant’s evidence suggests that income of the partnership has not been accounted for and the expenses of other aircraft operations by the deceased have been charged to the partnership.  He estimates that his entitlements after this income and expenditure has been allowed for may be approximately $50,000.

The defendant is opposed to the sale of VH RVF which he wishes to be available for hire.  He requests that the sale be stayed until such time as the partnership accounts have been finalized.   If, as he anticipates, there is a sum in excess of the value of VH RVF payable to him out of the partnership assets,  he will be claiming the aircraft in specie. 

Unless otherwise agreed, the general rule is that on the dissolution of a partnership, the partnership property is to be sold (see Hugh Stevenson and Sons Ltd. v Aktiengesellschaft Fur Cartonnagen Industrie (1917) 1 K.B. 842, 846-847 ).   There may be a departure from this rule in order to achieve what is fair and just (e.g. Syers v Syers (1876 ) 1 App. Cas. 174).

There is evidence that the property is diminishing in value in that while it 
remains where it is it will continue to incur FAC charges and the cost of insurance.   It is proposed by the plaintiff that it be sold by private treaty, which will incur a commission of 5% of the sale price.  The defendant prefers to avoid this expense and has agreed to meet the outgoings, although on the basis that they be taken into account. 

It is not known when the accounting between the parties will be resolved.   In the meantime, the asset remains unproductive and a continuing cost to the plaintiff and the defendant.  If it were sold the net proceeds would be invested to their benefit pending the resolution of this proceeding.

The competing interests are finely balanced.   In these circumstances a departure from the general rule is not warranted and the aircraft should be sold.    As no alternative means of sale was offered by the defendant it is appropriate that the scheme suggested by the plaintiff be adopted.   It is ordered that:
1.	Cessna 182 H aircraft VH RVF be sold by private treaty for not
	less than $35,000.
2.	The net proceeds of sale, after deduction of sales commission
	and expenses, be paid into Court. 

