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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS

No. 74 of 1996 FORMTEXT 



		BETWEEN:


		ANTHONY INKAMALA also known 		as ANTHONY PEI PEI
			Appellant

		AND:

		LEONARD DAVID PRYCE
			Respondent


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 2 May 1997)

	Appeal against sentence.  The appellant was convicted upon his pleas of guilty for that on 8 March 1996 at Alice Springs he:

·	drove a motor vehicle whilst having a blood alcohol level of .404! (Yes - .404!)
·	drove whilst disqualified from driving.

	He was sentenced on 10 September 1996, after a pre-sentence report had been obtained, to an aggregate sentence of fourteen months imprisonment and disqualified from holding or obtaining a driver’s licence for eight years. 

	After arrest the appellant was bailed to appear at the Court, but failed to do so as required, and on 27 June 1996 he was arrested and taken into custody for that.  The Court made no express allowance for the intervening period of almost three months when sentencing him.  No period was fixed prior to which he was not to be eligible for release on parole (Sentencing Act (NT) 1995, s53).  

	During the course of submissions on appeal, this Court was informed that the appellant had committed further offences on 11 April 1996 (about a month after those, the subject of the appeal):

·	failed to submit to a breath analysis
·	driving whilst disqualified from driving
·	driving an unregistered motor vehicle

·	driving a motor vehicle that did not have a current compensation contribution.

	Those charges came before a different Magistrate on 27 September 1996, a little over a fortnight after the other hearing had been concluded.  He was then convicted, after trial, and sentenced to twelve months imprisonment with a non-parole period of eight months and disqualified from driving for five years.  In passing that sentence the second Magistrate noted that the first Magistrate had not fixed a non-parole period.  Reference was made to s56 of the Sentencing Act as follows:

“(1)		The failure of a sentencing court to fix a non-parole period under section 53(1) does not invalidate the sentence but the court may, on the application of the offender, the Director or the prosecutor, fix a non-parole period in accordance with that section in any manner in which the sentencing court might have done so.”

	However, the second Magistrate apparently did not think it was open to use that power.  Considering that the sentence of fourteen months previously imposed ought to have been sufficient to “get the message through” the aggregate sentence of twelve months was imposed to be served concurrently with that of the earlier sentence of fourteen months, and the non-parole period fixed and ordered to commence from that date, 27 September 1996.

	It seemed to me that this Court should have an appeal before it in relation to that later sentence.  All of the details were not then known and it was desirable to review the appellant’s position in relation to both matters with a view to making such adjustments as might appear to be necessary to avoid any injustice.  The appellant adopted that suggestion, and this Court now has an appeal against sentence in the second matter upon the grounds that it was manifestly excessive.

	On 8 March 1996 the appellant was driving along the Stuart Highway when apprehended.  The breath analysis revealed the remarkable result.  He had been disqualified from driving on 20 July 1995 for five years.  General deterrence was uppermost in the Magistrate’s mind.  Rightly so.  He was aware of the appellant’s record of prior convictions to which I will turn shortly.  The pre-sentence report showed that the appellant was an Aboriginal man then aged 40.  He lived with his extended family at Mutitjulu and spent most of his time commuting between there, Docker River and Alice Springs.  He had been a petrol sniffer.  Formal education was slight.  He had been largely unemployed, a work supervisor putting that down to alcohol abuse.  Notwithstanding the obvious, the appellant does not think he had an alcohol problem and simply wanted to get back to Docker River with his wife.  The report noted that there were sparse alcohol rehabilitation resources available in Alice Springs and none at Mutitjulu or Docker River, but, as already noted, a pre-requisite to successful treatment is missing, that is, the personal acknowledgment that there is a problem.  Drug and Alcohol Services Association is able to provide counselling in the Alice Springs prison.

	On 11 April 1996 the appellant was apprehended by police, but denied that he had been the driver of the motor vehicle at the trial.  The convictions for that and the various other offences speak for themselves. 

	As to the appellant’s prior offending, it commenced in 1983 with convictions for driving whilst unlicensed and later in that year for driving whilst disqualified and exceeding .08 (.200).  On a latter occasion, he was also dealt with for breaching a bond to be of good behaviour.  In 1984, 1985, 1986 and 1987 he continued his unlawful conduct mainly in relation to motor vehicles, driving unlicensed, driving unregistered and uninsured motor vehicles (eleven convictions in all).  1988 shows another exceed .08 (.130) and driving unlicensed (amongst others).  1989, drive whilst disqualified, 1990 to 1993 free of motor vehicle related offences, but not others which were mainly for dishonesty.  In 1994 there was a reversion to prior misconduct.  On the first occasion, drive unlicensed, uninsured and unregistered and exceed .08 (.061) and on the second, drive whilst disqualified and exceed .08 (.319).  There were others.  On that occasion he was sentenced to a total of nine months imprisonment.  1995 saw another drive disqualified and drive under the influence for which there was imposed a penalty of twelve months imprisonment and disqualification from holding a licence for five years.  

	On top of all that came the series of offences committed over the short period of time in March and April 1996.

	Counsel for the appellant placed emphasis on the fact that there was little, if anything, by way of alcohol rehabilitation facilities available to the appellant.  That may be so, but in any event he is not willing to acknowledge that he needs help.  Experience shows that in those circumstances there is little prospect of his reformation, even if the necessary facilities were available outside the prison.  The suggestion seems to be that since there is nowhere he can go for assistance, he ought not to be punished by going to prison.  That will achieve nothing, it is put, and when he is released he will probably revert to his old ways.  That remains to be seen.  It depends on a lot of things, such as the services available in prison, the effect of a lengthy period of imprisonment on him and the services available at the time of his release, together with conditions attaching to that release.  The community must be protected from this man by whatsoever means are available to the courts.  To release him without significant punishment would make a mockery of the law.

	The only real question is what, if any, adjustment needs to be made to the orders to which he is now subject to bring them into conformity with the Sentencing Act and what is just.

·	The aggregate sentence of fourteen months imprisonment will not be disturbed.  It was imposed for exceed .08 and drive disqualified, after numerous convictions for the same type of offending.  This was no aberration, his culpability in the instant case was the greater because of his failure to heed the previous warnings.  The need for personal deterrence was plain as was the necessity to do something to try and protect the community from his highly dangerous conduct.  The sentence was not tainted with error.

·	No order was made in relation to parole on that first conviction and sentence.  It may be that the Court considered that the nature of the offence, the past history of the offender or the circumstances of the particular case made the fixing of such a period inappropriate (s53(1)).  However, absent express remarks demonstrating that that was the case, it must be assumed that it was not applied.  No argument was directed to this Court in that regard, but I feel constrained to say that this may well have been a situation where the fixing of a parole period would not have been appropriate.  Accordingly, such a period should have been set.  This Court could remedy the oversight if application was made under s56, but that was not done.  If it had been, the period fixed would certainly be well in excess of the minimum of seven months.  Issues such as the prospects of rehabilitation and others which lead to mitigation by way of the fixing of a non-parole period (notwithstanding legislative restraint) would not carry much weight in this case.

·	When he came back to that Court on the second occasion the appellant was serving a term in respect of which a non-parole period was not fixed (s57(1)).  The Magistrate then ordered that the sentence of twelve months then imposed be served concurrently with the earlier sentence (s50).  It would expire prior to the expiry of the earlier sentence.  A non-parole period was then fixed of eight months which it appears was expressed to be a “fresh non-parole period to take into (account) all the offences or periods of imprisonment”.  It seems to me that was an error.  The new (fresh) single non-parole period could only be fixed when the offender was serving a sentence for which a non-parole period had been fixed and was to be sentenced to a further term of imprisonment (s57).  The Court is obliged to do so.  However, there was no non-parole period fixed in respect of the first sentence, and there is no other power in the Justices Act (NT) 1928 enabling the Court to do what was done in the circumstances of this case.  The Magistrate adverted to the power to fix a non-parole period where none had been fixed, but decided that the power did not enable such an order to be made in this matter.

	The effect is that the non-parole period of eight months could only apply to the second sentence, but it would not avail the appellant because of the order for concurrency.  He could not be released on parole after eight months from the commencement of the second sentence because that would be during the period in which he was still serving the sentence from the first occasion.

·	It seems to me that the result of all that is that the appellant must serve the fourteen months of the first sentence from the date it was imposed with no prospect for conditional release.  The errors in the two sentencing procedures were:

·	Failure to backdate the sentence of fourteen months to the date the appellant was taken into custody, 27 June 1996.  That would be the normal practice and there is no reason why it should not be followed here.  The sentence would then expire on 26 August 1997.

·	A non-parole period should have been fixed on the first occasion.

·	The fixing of a non-parole period on the second occasion, intending to make up as well for the failure on the first occasion.  However, the appellant should not be deprived of the benefit of that intention.  That period would expire on 26 May 1997.

	To my mind, the adjustments which I am about to make are too lenient in their overall effect upon the time the appellant must spend in prison.  However, justice requires that outcome given all that has gone before.  The appeal in both cases is allowed, the sentences and associated orders quashed with the exception of the orders for disqualification from driving.

	For the offences for which he was sentenced on 10 September 1996, the appellant is sentenced to fourteen months imprisonment to date from 27 June 1996.  The period prior to which he will not be eligible to be released on parole is fixed at 26 May 1997.

	For the offences for which he was sentenced on 27 September 1996, the appellant is sentenced to twelve months imprisonment and the non-parole period is fixed at 26 May 1997.
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