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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS

No. 23 of 1997 FORMTEXT 

IN THE MATTER OF the Justices Act 

AND IN THE MATTER OF an appeal against a sentence imposed by the Court of Summary Jurisdiction at Alice Springs

		BETWEEN:


		CARLIEN NABALTJARI COOK
			Appellant

		AND:

		JOHN HENRY CHUTE
			Respondent


CORAM:	Kearney J


REASONS FOR JUDGMENT

(Delivered 16 June 1997)

The application
	By Notice of Appeal of 30 April 1997 the appellant appeals against an aggregate sentence of 18 months imprisonment (suspended after serving 6 months) imposed on her by the Court of Summary Jurisdiction at Alice Springs on 24 April 1997, when she was convicted after pleading guilty to charges of unlawfully assaulting Katherine and Marlene Wonga with an offensive weapon (a knife) 4 years before, on 6 April 1993.  The maximum penalty for each offence on summary conviction, is fixed by s188(2)(m) of the Criminal Code at imprisonment for 2 years.

The proceedings in the Court of Summary Jurisdiction 
	The admitted facts were as follows.  At about 9.30pm on 6 April 1993 the heavily intoxicated appellant was walking down Kraegen Street, Alice Springs.  Two sisters, Katherine and Marlene Wonga, were walking in front of her.  The appellant began to argue with them, accusing them of being involved with her man.  They tried to explain to her that they did not know either her or her man.  She continued to try to engage them in argument, but they kept walking.  She then closed up behind Marlene Wonga and stabbed her in the back.  The victim yelled and ran across the road; the appellant pursued her, and stabbed her three more times in the leg.  Katherine Wonga attempted to escape over her grandfather’s back fence at 5 Kraegen Street; the appellant chased her, and stabbed her in her left buttock and in the back of her left leg.  His Worship was not given a description of the knife, or the nature of the wounds save that both victims were later taken to the hospital where they received “several stitches for their wounds”.  The Police arrested and interviewed the appellant; she admitted the assaults, with which she was then charged.

	The appellant was required to appear before the Court of Summary Jurisdiction in Alice Springs on 15 April 1993 to answer the charges; she failed to appear.  Seventeen months later, on 22 September 1994, she failed to appear to answer charges for two driving offences on 17 September 1994.  Her failures to appear in Court partly account for the fact that the assault charges of April 1993 were not heard and determined until 24 April 1997. She was also at that time convicted and sentenced for the two driving offences of 1994, but those sentences are not appealed.

	In mitigation, Mr Bamber of counsel for the prisoner, submitted inter alia that she knew the 2 victims as women who had come from Oodnadatta, but could no longer recall what her drunken grievance against them was; he sought leniency, and at most a fully suspended sentence of imprisonment.

	After hearing the submissions in mitigation, his Worship proceeded immediately to sentence, saying:

“ both sets of offences [of 1993 and 1994] are of some age but you don’t get any credit for that … because you failed to turn up to court [when required].… I accept that prior to these incidents you were a person of good character.  You had no history for violence, you had no history for any offence at all.  I take that into account.  I also take into account your plea of guilty when you finally appeared before this court; although it’s not at the very earliest stage of proceedings, it is in a situation where the prosecution was not put to proof … and that is a matter which indicates to me not only contrition but also … a saving of community resources.

I turn to the offences themselves; the assaults are of a particularly serious nature.  The result of the assaults is not as bad … as they could have been, but certainly they are offences which had the potential to cause great harm.  Indeed although I don’t have a victim impact statement in relation to the victims, there is no doubt from the facts that were given that the two victims were filled with terror as a result of what you did on the facts that are admitted as true.  They were walking along the roadway, you were behind them.  For absolutely no reason at all you attempted to draw both women into an argument, and for no reason at all provided by them, you produced a knife and started to stab each of the victims.

One victim was stabbed in the back which was an absolutely cowardly act in any case, and when she ran she was stabbed three more times.  The other victim ran to her grandfather’s yard, attempted to get away from you.  You chased her and stabbed her twice, once in the left buttock and once in the left leg.  As I say, those attacks were both totally uncalled for and were absolutely cowardly in their nature and had the potential to cause great harm and no doubt did cause great distress to those people involved.

There is no doubt that there is a great deal of violence within this community and particularly so in the Aboriginal community.  It seems too easy for many people here to produce a weapon, particularly knives, and to use them without great thought to the consequences.  The fact that you were intoxicated is absolutely no excuse and will not be seen as such by this court.

In addressing the sentencing options I do have regard to those matters listed in the Sentencing Act and I have regard particularly to section 6 of that Act. I do intend in sentencing you to give quite some emphasis to rehabilitation.  As your counsel said, you have no prior convictions and it would appear that you have had no subsequent convictions since September 1994.  So rehabilitation is very important.  It’s also necessary, however, to punish you to an extent which is just in all [the] circumstances, and to discourage others in the community from committing this sort of offence, given the prevalence of violence and the use of weapons in this community.

I do have regard to the maximum penalties for each of these offences [2 years imprisonment].  I do have regard to the lack of real - very serious damage done to the victims.  I take that into account.  I do take into account the fact that you are totally to blame for the offence.  There was no contribution to the situation at all by the victims.  I take account of the injury caused and as I say your character and age and I take into account the prevalence of the offence as well as your plea of guilty; and I note no other aggravating or indeed mitigating factors that I should identify.

It is put to me that there should not be an actual period of imprisonment; and certainly there is a rightful suspension.  It has been said by this court on many occasions that where members of the public wish to resort to violence, and especially violence with weapons, this court will often imprison a first offender.  Too often it is males attacking females but in my mind, except for the obvious disparity between the physical strength of a male and the often subservient position that a woman finds herself in, there is no difference between a woman attacking a female and a male attacking a female.  The danger and the resort to violence must all be discouraged if possible.  I see no reason why a sentence of imprisonment should not be imposed but that part of that, of course, be suspended.”

His Worship then imposed the aggregate sentence now appealed. I am informed that the appellant served 15 days before being bailed pending appeal.  It can be seen that the agreed facts did not state that the weapon used was a knife.  However, the Information did, and no doubt her plea of guilty was in those terms.

The grounds of appeal
	The 6 grounds of appeal relied on were that:
(1)	the aggregate sentence of 18 months, and the requirement that
6 months be served before service of the remainder was suspended, were both manifestly excessive;
(2)	the sentence was not proportionate to the objective circumstances of 
the offences;
(3)	the learned Stipendiary Magistrate failed to give -
(a)	sufficient weight to the appellant’s good record prior to the 
offences;
(b)	any, or sufficient, weight to the lapse of time (4 years) between 
the offences and convictions, and to the appellant’s good record since the offences;
(c)	sufficient weight to the appellant’s pleas of guilty; and
(d)	proper consideration to the effect on sentence of the appellant’s
state of intoxication at the time.

The submissions on appeal: general
	Mr Bamber of counsel for the appellant directed his major submissions at grounds (3)(a), (b) and (d), see pp8-13.  He also submitted that if any of grounds (2) or (3)(a)-(d) were established, the effect would be to establish the ‘manifestly excessive’ ground (1).  

	In support of ground (1) he noted by way of comparison the case of Police v Elizabeth Douglas, in which the Court of Summary Jurisdiction at Alice Springs in February 1997 dealt with assaults committed in 1995, in which the prisoner had struck her mother on the forearms twice with an iron bar, breaking them.  She received a suspended sentence of 4 months imprisonment.  He also noted R v Noreen Egan (unreported, Supreme Court (NT) (Thomas J) 12 May 1995) in which the jealous and drunken accused stabbed the female victim in the head and eye, causing her to lose the sight in the eye.  She had a previous good record.  She was convicted of grievous harm, which carries 14 years imprisonment, and was sentenced to 18 months imprisonment, with a nonparole period of 6 months.  Mr Bamber noted the lack of information about the impact of the assault on the victims in the present case, and submitted that the sentence imposed was “outside the range”, when compared with the facts and sentencing in Douglas and Egan.  

	Mr Birch submitted that bearing in mind the maximum penalty of 2 years imprisonment on each charge, and the width of the sentencing discretion, the sentencing was not manifestly excessive.  His Worship could best assess he prevalence of this type of crime in the community, and, as far as the need for general deterrence due to increasing prevalence was concerned, the gender of the assailant had no significance.  Mr Bamber submitted that the fact that the assailant was a woman was a relevant factor in this regard, as most knife assaults were made by men, and his Worship had erred in not drawing that distinction at p4.

	Mr Bamber conceded that the assaults were “of some seriousness”; his Worship had characterized them at p3 as “of a particularly serious nature” with “the potential to cause great harm”, though he noted that in fact the actions were “not as bad as they could have been”.  Mr Bamber submitted that his Worship had wrongly treated the assaults ‘as at the high end of the scale’.  I observe that his Worship did not use that language, and his mere reference to the maximum sentence of 2 years cannot per se imply it; nevertheless, I consider that the sentence imposed indicates that he did in fact view the assaults in that way.  

	Mr Bamber noted the lack of detail as to the assaults which appeared to be “relatively minor”, their apparent spur-of-the-moment character; and, as against those aspects, the degree of persistence which was shown.  

	He submitted that his Worship had sentenced (p4) as if the offences had occurred quite recently, when sentencing for crimes of violence had stiffened, whereas he should have sentenced on the basis of the range of sentences applicable to similar offences occurring earlier in 1993.  Mr Birch accepted this point, but stressed that his Worship was given no assistance as to the appropriate range in 1993.  

	Mr Bamber conceded that the seriousness of the offence justified a sentence of imprisonment of “some short duration”, but submitted that hearing in mind the appellant’s good character, any such sentence should have been fully suspended.  Mr Birch submitted that as regards ground (3)(c) it was apparent from his Worship’s remarks (p3) that he had given full weight to the effect of the plea of guilty and also to the aim of rehabilitation, in light of the appellant’s clean record before April 1993 and since September 1994.

	I turn to the grounds upon which Mr Bamber concentrated his attack.

Ground (3)(a) - failure to give sufficient weight to the appellant’s prior good record
	At the time of the offences of 6 April 1993 the appellant was aged 36 years and had no record of criminal offences.  Mr Bamber submitted that in light of her mature age at the time and the fact that she then consumed liquor regularly and heavily, this lack of any offending prior to the 2 assaults indicated that she had no propensity for violence and the assaults were an aberration on her part, quite out of character for her.  I accept that submission; it does not appear that it was put to his Worship in those terms, but he clearly approached the case on that basis.  In this regard Mr Bamber contrasted the sentencing in this case (18 months imprisonment, to serve 6) with the 3 months fully suspended sentence imposed on appeal in Hill v Pryce, (unreported, Supreme Court (NT) (Martin CJ), 2 May 1997).  He submitted that the 2 cases were markedly similar in their relevant facts, and the sentencing should have been similar, although here there were 2 assaults.  In both cases, the offenders were of mature age, had no priors, and their offences were assaults aggravated by the use of a pocket knife.  Mr Hill was aged 48, and out of jealousy cut his victim under the arm, 5 stitches being necessary; he was sentenced at instance to 12 months imprisonment, to be suspended after serving 6 months.  On appeal, Martin CJ stated at p3:

“…the nature of the attack was relatively minor, the consequences as a result of the appellant’s own action [in keeping his thumb on the blade to ensure it did not penetrate too far], not serious.  He is a grown man with no priors and his Worship’s view was that this event was an aberration.  I do not resile from what has been said about the need for general deterrence in sentencing for offending of this type.  However, it must not be permitted to override, in appropriate cases such as this, the effect of mitigatory circumstances.  The sentence is quashed.  The appellant is sentenced to three months imprisonment suspended forthwith.”


	Mr Birch of counsel for the respondent noted that in the present case his Worship expressly took the appellant’s prior good record into account; see p3.  The question was whether in doing so he had given it sufficient weight.

Ground (3)(d) - failure to give proper consideration to the effect on sentencing of the appellant’s state of intoxication
	Mr Bamber conceded that his Worship had correctly held that the fact that the appellant was intoxicated at the time was “absolutely no excuse” for her offence, in the legal sense; it was no defence, and not per se a factor mitigating punishment.  However, he submitted that it should not have been dismissed from consideration outright, because her intoxication at the time was indicative of her ongoing problems and, as such, relevant to the issue of her moral culpability for her behaviour; it bore on the spur-of-the-moment nature of the attacks, and her failure to exercise self-control, and hence it was relevant to mitigate the sentence she should receive.   He submitted that since the appellant was a person of prior good character, her intoxicated condition must have been a strong causative factor in her assaults.  

	In support of this approach he cited 2 authorities.  In Attorney-General v Davis (unreported, Court of Criminal Appeal (Vic), 9 May 1980) the 17 year old partially intoxicated appellant (aged 16 at the time of the offence), who had no priors had been convicted of raping a 14 year old girl, and was sentenced to three years probation. The Crown unsuccessfully appealed the sentence, as manifestly inadequate.  Young CJ said at p7:
“Intoxication is, of course, not an excuse for crime.  Sometimes however it does reduce the culpability of a particular offender.  I think that it does in this case.  There was no premeditation in this offence.  It appears to have been a stupid act committed on the spur of the moment.  I do not think the respondent would have done it if he had not had too much to drink.”  (emphasis added)


The Court indicated that the consideration emphasized above was one of several “none of [which] , of course, justify the rape, but some of them at any rate help to explain it and to some extent to mitigate it.”

	The other authority was R v Billy Long (unreported, Supreme Court (NT) (Martin CJ), 13 February 1995), a case of manslaughter by stabbing by an intoxicated Aboriginal man, during an argument.   His Honour referred to crimes of this type, as falling into “a familiar pattern”, the first similarity being the presence of liquor; his Honour could not recall a case of this type “where grog was not a feature”.  In ex tempore sentencing remarks his Honour said at p26:
“As the Courts, both here and in other parts of Australia, say from time to time … we are entitled to take into account in mitigation of penalty, the social circumstances in which a person such as you has grown up, the problems you face in society and in particular arising from things introduced by the white Australians.  Although drunkenness itself cannot be taken into account in mitigation of the offence, the general condition of so many Aboriginals brought about by the misuse of alcohol is something that can be applied to reduce the penalty that otherwise ought to be imposed.” (emphasis added)


Later his Honour opined as to the significance of providing for general deterrence, at p26:

“I have already referred to the question of alcohol and it seems to me that we must be getting close to circumstances where the Courts diminish general deterrence as a factor, as it does in the case of people who are suffering from some mental disturbance.”


Ground (3)(b) - insufficient weight given to the lapse of time since offences committed, and to the appellant’s good record since then
	Mr Bamber submitted that since some four years had now elapsed since the assaults, they were ‘stale’; this was a sentencing factor which should have weighed in favour of the appellant despite her non-appearance in court when required to attend. Further, the good record of the appellant after 1993 was indicative of her rehabilitation since then, and pointed to the lack of a need to provide for specific deterrence which presumably lay at the root of the requirement that she serve 6 months in prison.

  He cited in support the headnote to Duncan (1983) 9  A Crim R 354:
“The circumstances of the case were, because of the long delay, exceptional.  Where there has been before sentence a lengthy process of rehabilitation and the evidence does not indicate a need to protect society from the offender, the punitive and deterrent aspects of the sentencing process should not be allowed to prevail so as to possibly destroy the results of that rehabilitation.”


In that case the offences were committed early in 1979, but the appellant was not charged until October 1982; however, I note that the 3 year delay was in no way attributable to him, a feature distinguishing his case from the present case.  He had meanwhile "striven to establish himself in a settled and regular mode of life … to lead a reasonably frugal and quiet existence.”  

	Mr Bamber also cited R v Todd [1982] 2 NSWLR 517 at pp519-20:
“… weight [should] be given to the fact that sentencing for a stale crime, long after the committing of the offences,  calls for a considerable measure of understanding and flexibility of approach - passage of time between offence and sentence, when lengthy, will often lead to considerations of fairness to the prisoner in his present situation playing a dominant role in the determination of what should be done in the matter of sentence. …”


I respectfully agree with those general observations.  In that case the applicant was sentenced in New South Wales in May 1979 for offences committed in that State 5 years before, in January 1974.  He had been arrested in Queensland later in January 1974 for offences committed that month in that State, and sentenced to 8 years imprisonment (nonparole period 3 years) in December 1974.  On release in January 1979 he was immediately extradited to Sydney; so when he stood for sentence in May 1979 he had been continuously in custody since January 1974.  It can be seen that the delay in dealing with the New South Wales offences was systemic, and could not be sheeted home to him.   

	Mr Birch submitted as follows.  The appellant should obtain no sentencing advantage from the 4-year delay in this case, as it was attributable to her own failure to appear in court.  Mr Bamber conceded that she had “failed to turn up” and “didn’t come to anyone’s notice”.  As to the appellant’s later good record he noted that his Worship had specifically adverted (p4) to the lack of “subsequent convictions” after September 1994 as the reason that “[the issue of ] rehabilitation was important”. 

Conclusions
	I now deal with the various submissions.  I note that the Court should not interfere with the sentence imposed at instance by substituting its own judgment, unless it is first satisfied that his Worship erred and improperly exercised his sentencing discretion.

	The need for general deterrence may warrant heavier sentencing for a particular offence of a type which has become more prevalent.  See Ryan & Vosmaer (1988) 33 A Crim R 288 at 293-4, and Peterson (1983) 11 A Crim R 164 at 167-8.  Assaults involving the use of knives by the assailant fall into this category.  The vast majority of such offences are committed by men.  Should the fact that the assailant is a woman tend to diminish the need for general deterrence on the grounds of prevalence?  I am of opinion that in the circumstances of the present case it should not.

	It was conceded that his Worship should have sentenced on the basis of the range of sentencing applicable to sentences of this type committed early in 1993.  There is no evidence as to what the range then was; cf. Mason v Pryce (1988) 34 A Crim R 1 at 5.  However, I consider it is clear that at that time the sentencing for this offence would not have been as high as was imposed. Sentencing for such offences has stiffened considerably in recent times. The present sentence was altogether outside the range then properly open to the court.

	I consider that his Worship gave full weight to the plea of guilty, when considering the need for rehabilitation. Further he gave full weight to the appellant’s previous good record.  Comparison of the sentencing in Hill v Pryce (supra) with the present sentence, does not per se establish error in this sentence; see p16.

	The appellant’s state of intoxication at the time was clearly a prime cause of her conduct.  I respectfully adopt the observations of the Chief Justice in R v Billy Long (supra) at p11.  See also Rogers & Murray (1989) 44 A Crim R  301 at 305-7; Juli (1990) 50 A Crim R 31 at 36-37; Russell (1995) 84 A Crim R 386 at 392; Friday (1984) 14 A Crim R 471 at 472; Bulmer (1987) 25 A Crim R 155; Yougie (1986) 33 A Crim R 301; and particularly Fernando (1992) 76 A Crim R 58 at 62-3.   However, the circumstances of this case are quite different to those in R v Billy Long (supra); I do not consider that this is a case where the social circumstances of the appellant, and her drunkenness at the time, should operate so as to reduce the penalty.  

	As to the significance of the lengthy time which elapsed between offence and sentence - the “stalenesss” aspect - and the appellant’s good character since the offence, I accept Mr Birch’s submissions at p13.  See also Murrell (1984-85) 15 A Crim R 303 at 307; Guy (1991) 57 A Crim R 21 at 32; Allard (1991) 52 A Crim R 460; and the analysis in Law (1995) 84 A Crim R 142 at 145.

	As to the ‘manifestly excessive’ ground of appeal, although the present sentence does not ‘square’ with the sentences imposed in the cases of Douglas (supra) and R v Noreen Egan (supra), both of which were worse cases than this (the latter also was a worse type of offence), that fact does not determine that there has been sentencing error in the present case.  Examples of other cases in relation to the proper sentence to be passed are of assistance only in so far as they indicate that there are cases within a range of punishment for the subject offence.

	As to ground (2), s5(1) of the Sentencing Act provides that an offender is to be punished to an extent or in a way that is just in all the circumstances.  This translates to the requirement that the punishment not exceed that which is proportional to the offence and to the offender.  That the punishment be proportional to the gravity of the offence is of the primary importance when sentencing; see Veen (No.2) (1988) 164 CLR 465 at 472, Dodd (1991) 57 A Crim R 349, and Wicks (1989) 44 A Crim R 147 at 154.  In that assessment, both the seriousness of the nature of the crime and of the particular circumstances of its commission are to be considered.  One guide to the seriousness of the nature of the crime lies in the maximum sentence fixed by law - here 2 years imprisonment for each assault.  As to the particular circumstances, the lack of any provocation by the victims, the use of a knife by the appellant and the persistence of her attacks are pointers to the gravity of the offence, although there is a lack of evidence as to the nature of the knife and the wounds inflicted; there was no allegation of bodily harm, but “several stitches” were required. The offences may fairly be characterized as clearly intended to injure to some degree by the use of a dangerous object and by means of a sustained attack; cf. Yougie (supra). 

	I consider that in all the circumstances the imposition of an aggregate sentence of 18 months imprisonment, with service suspended after 6 months, was manifestly excessive.  It was disproportionate to the offences, on the evidence.  It reflected a more recent and more stringent approach to sentencing for this type of offence, than obtained early in 1993.  The appeal should be allowed, and the sentence quashed.  In lieu thereof the appellant should be sentenced to an aggregate sentence for both offences of 4 months imprisonment, with a direction that service thereof be suspended after serving 6 weeks.  The period of 6 weeks takes account of the fact that the appellant has already spent 2 weeks in custody.  The sentence of 4 months represents a reduction of the 6 months sentence I would otherwise have proposed, reduced in accordance with the requirements of s58(2) of the Sentencing Act.  I would specify 12 months as the period pursuant to s40(6) of the Sentencing Act within which the appellant must not commit an offence punishable by imprisonment, to avoid the effect of s43 of the Act.

	Orders accordingly.
_______________________

