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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 9705625 FORMTEXT 



IN THE MATTER OF the Bail Act

AND IN THE MATTER OF an application for bail by RUSS EMMETT WILKINS


CORAM:	KEARNEY J


REASONS FOR JUDGMENT

(Delivered 8 September 1997)

	The applicant, a resident of Cairns, was arrested at Darwin on 13 March 1997 en route by air from Bangkok to Cairns.  He has been in custody ever since.  Customs officers at Darwin ascertained that what appeared to be a bottle of brandy in his possession in fact contained a liquid in which 46.96 grams of pure heroin proved to be dissolved.  On 20 May he was committed on a ‘hand-up’ committal, for sentence.  An indictment filed on 19 June charges him inter alia with importing not less than a trafficable amount of heroin (which is 2 grams) into Australia, an offence under par 233B(1)(b) of the Customs Act (Cth), punishable by a maximum of 25 years imprisonment.  His case is presently listed for 7 November, as a plea.

	On Friday last the applicant applied for bail.  His counsel Mr Coates explained that the applicant sought bail solely for the purpose of enabling him to undergo the initial in-residence pre-program assessment at Banyan House which that community requires before it will accept a person as a suitable candidate for its full program.  Banyan House conducts an in-residence complete-abstinence program for substance abusers.  It appears from Exhibit A1 that the applicant was previously on a methadone maintenance program at Cairns, though only for 2 weeks.  He now wishes to completely abstain from heroin; his period in custody hitherto (6 months) has resulted in his becoming detoxified.  Mr Coates submitted that it was also in the community’s interest that the applicant’s present motivation to cure himself of his heroin addiction, be assisted; I accept that general submission.

	Mr Coates submitted that if the applicant were accepted by Banyan House as a suitable candidate, following the initial assessment period of some 3-4 weeks, that fact would enlarge the sentencing options which could be placed before the sentencing court on 7 November.  He also submitted that the applicant while at Banyan House would be essentially under a form of house arrest.  

	I note that the question of the grant of bail must be dealt with solely in accordance with the criteria set out in s24 of the Bail Act.  

	The first question which arose, however, was whether the applicant bears the onus of proving that bail should not be refused.  Section 7A(2) of the Bail Act provides that a person accused of an offence to which that section applies is “not to be granted bail unless the person satisfies a … court that bail should not be refused”.  One of the offences to which s7A applies is, an offence under the Customs Act (Cth) “in relation to narcotic goods punishable by a term of imprisonment for 10 years or more.”  On the face of the charge in the indictment, the applicant clearly falls within s7A.  Mr Coates submitted, however, that if the sentencing court found that the heroin in the applicant’s possession was for his own use, the maximum penalty which he would face was a fine not exceeding $2000 or imprisonment for a period not exceeding 2 years, or both: see ss235(3) and 235(2)(e) of the Customs Act (Cth).  On that basis, s7A of the Bail Act would not apply, and accordingly it is arguable that the normal presumption in favour of bail under s8(2) of the Act is applicable.  It appears to be necessary in this situation to make some assessment of the likelihood that it would be found that the applicant imported the heroin mainly for his own use, so as to attract the lower 2 year maximum penalty; I should say that I consider that such a finding would be unlikely. Accordingly, I consider that s7A applies, and the burden lies on the applicant to show that bail should not be refused. 

	The only matters which may be considered on a bail application, “so far as they can reasonably be ascertained”, are those set out in s24.  I turn to that provision.  

	The first matter is the probability as to whether or not the applicant will appear in court on 7 November to answer the charge in the indictment.  I note that the applicant has no community ties to the Territory; all of his ties are in Queensland.  I accept that if he were a Darwin resident prior cases of this nature show he would have a good chance of being admitted to bail.  He has no relevant prior criminal record.  He has not previously failed to appear in court, when charged for other offences.  

	As to the “circumstances of the offence (including its nature and seriousness), the strength of the evidence against [the applicant] and the severity of the penalty or probable penalty”; the evidence against the applicant that he imported almost 47 grams of pure heroin into Australia is overwhelming.  I note he intends to plead guilty.  I consider it probable that he will receive a head sentence of several years imprisonment, and a nonparole period extending well beyond one year.  Mr Coates relied on the somewhat similar facts in Dwyer (unreported, Supreme Court (Asche CJ), 22 September 1989),  a case involving the importation of 35.1 grams of heroin; the sentence there was 3  years imprisonment with a nonparole period of 9 months.  In that case the learned Chief Justice accepted that the bulk of the heroin was for the prisoner’s own purposes, treated the fact that he was an addict as a mitigating factor, and accepted that he was not a courier for reward.  His Honour stressed that for the offence of importing heroin there is “almost automatically” a sentence of imprisonment.  I note that the sentencing in Dwyer (supra) was some 8 years ago. Since then Australia has become ‘awash’ with heroin, all imported; in response, sentencing for this type of offence has stiffened considerably, the public interest in individual and general deterrence being the uppermost consideration.  Sentences of imprisonment are the norm, and will be suspended only in exceptional circumstances; matters such as previous good character, addiction to heroin, and the fact that relatively small quantities of the drug are involved, do not constitute such exceptional circumstances.  

	Mr Coates pointed to the virtual house arrest in which a person finds himself in Banyan House, as amounting to “specific evidence” indicating that it was probable that the applicant would appear in court; I think that the very strict regime in Banyan House is a real factor pointing in that direction, though it cannot properly be considered to be ‘house arrest’.  I take account of the countervailing submissions advanced by Ms Van Gessel.  

	Although the matter is finely balanced I cannot say that I consider that it is more probable than not that the applicant will appear in court on 7 November, if he is admitted to bail on condition that he reside in Banyan House, on appropriate conditions.  

	As to the considerations in s24(1)(b), I note that the applicant would spend some 2 months longer in custody, before he appears in court on 7 November; he has already been in custody for some 6 months.  I consider his non-parole period is likely to be considerably longer than 8 months.  It seems clear that the applicant could better prepare for his appearance in court if he were granted bail to reside at Banyan House for the next 3 to 4 weeks, for the reasons advanced by Mr Coates.  

	As to the considerations in s24(1)(c) I do not consider it is likely that the applicant would commit an offence while at liberty on bail, on the strict conditions of residence at Banyan House which would be imposed.  

	The considerations in s24(1)(d) of the Act are not applicable in this case.

	I consider that the matter remains somewhat finely balanced, on the whole.  The onus of proof determines the day.  I am not satisfied that the applicant has shown that bail should not be refused, even subject to stringent conditions relating to residence at Banyan House, bearing in mind only the matters set out in s24.  Accordingly, his application for bail is refused. 

___________________

