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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
226/95 (9523543)		
							Between:
							FOSTER and ORS
								Plaintiffs
							and
							LINDSAY and ORS
								Defendants

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 25 September 1997)

The plaintiffs claim to be traditional owners of land within the Daly River (Malak Malak) Land Trust area, described as “Kamu Country”.   Although not specifically pleaded, the material facts alleged suggest that they are relying on the criteria for traditional ownership provided in the Aboriginal Land Rights (Northern Territory) Act.

The plaintiffs are seeking declarations and injunctions and a summary of the material facts on which they rely is as follows.

The land, as part of a larger area, was the subject of a land claim under the Act in 1981.  Around this time, the second defendant (the Northern Land Council) represented to the plaintiffs (the Kamu) that they may not succeed in the claim and that to ensure success the second defendant would put forward the first defendants (the Malak Malak) as the traditional owners and, following the land claim, a meeting would be held to formally recognise them as the traditional owners of Kamu Country.   The second defendant prevented the Kamu from pursuing their claim for traditional ownership.

On 12 March 1982 the Aboriginal Land Commissioner delivered his report to the Minister and from 1982 to 1988 the Kamu sought to have their claim recognised. 

In January 1983 the second defendant advised the Kamu that nothing could be done to recognise them as traditional owners of Kamu Country until the land was granted to the Land Trust under s.12 of the Act.

In 1988 members of the Malak Malak acknowledged the claim of the Kamu to recognition by the second defendant of their traditional ownership of Kamu Country, and represented to them that if they did not seek to reopen or review the Land Claim, they would be added to the list of traditional owners of the Land Trust area following the grant of the land.   They instructed the second defendant to recognise the Kamu as the traditional owners of Kamu Country.   In reliance on these representations the Kamu did not seek to have the Land Claim reviewed or reopened.

The Malak Malak have failed to abide by their agreement and have frustrated the attempts of the Kamu to have their traditional ownership formally recognised by the second defendant.

At the outset there were objections to affidavits sought to be relied upon.   

The plaintiffs objected to the evidence contained in the affidavit of Mr Lindsay sworn 9 July 1997 on the grounds that it related to events surrounding the claim heard by the Aboriginal Land Commissioner.   This evidence may be relevant to the abuse of process issue.   

The second defendant objected to the evidence contained in the affidavits of Ms Foster and Mr Dalrymple, both sworn on 15 July 1997, on the grounds that it is irrelevant, the facts in an application of this nature being assumed in favour of the plaintiffs.   This evidence may also be relevant to the discretionary issues raised by the defendants.   

The affidavit of Mr Dalrymple was also objected to on the grounds that he was employed by the second defendant as a solicitor at the time of the events the subject of his evidence. It was suggested that there may be ethical reasons why this evidence ought not be allowed, although this was not elaborated upon.    A perusal of his evidence does not reveal the disclosure of privileged information or any other reason why this evidence would not be admissible.

It is convenient to briefly consider the relief sought in paragraph 24 of the statement of claim.   

“(i )  a declaration that the first defendants are estopped from denying the plaintiffs are traditional owners of Kamu Country; 
(ii)  a declaration that the first defendants are estopped from claiming traditional ownership of Kamu Country; 
(iii)  an injunction restraining the first defendants from taking any steps which may hinder, frustrate or prevent the second defendant from recognising the plaintiffs traditional ownership of Kamu Country;
(iv) a mandatory injunction compelling the second defendant to act upon the instructions and requests of the first defendants and the plaintiffs dated 21 May and 6 September 1988;
(v) a mandatory injunction compelling the second defendant to decide the question of the plaintiffs claim to be formally recognised as traditional owners of Kamu country on the basis that the first defendants are estopped from denying the plaintiffs traditional ownership.”

There are a number of matters which arise for comment in relation to paragraph 24.

Although not explicitly stated, the relief sought appears to be directed towards the power of the second defendant to compile and maintain a register of traditional owners of aboriginal land under s.24 of the Act.  This power was discussed in Tapgnuk and Ors. v Northern Land Council and Ors. (1996) 5 NTLR 109,116-118, where it was decided that the second defendant, in exercising its power, was not bound by the conclusions of the Aboriginal Land Commissioner.
There is no specific allegation as to estoppel in the material facts pleaded and it is not stipulated in sub-paragraphs (i) and (ii) in what  circumstances  the first defendants are estopped.   It may be assumed, in the context of this proceeding, that it is intended that the estoppel relates to the power of the second defendant under s24 of the Act.

The relief sought in sub-paragraph (ii) does not appear to be supported by any allegation in the statement of claim that the recognition conceded by the Malak Malak was exclusive of any claim of their own.   It may be intended that the reference to the Kamu as “the traditional owners” in paragraph 16 of the statement of claim implies exclusivity.

There is no apparent basis for the relief sought in paragraphs (iv) and (v), there may be an argument as to an estoppel arising out of the allegation as to representations made by the second defendant in 1981, however, it is stated in the written submissions submitted on behalf of the plaintiffs that no remedy by way of estoppel is sought against the second defendant.

The relief sought in paragraphs (i), (ii) and (iii) appear to be intended to prevent the first defendants asserting their own rights of traditional ownership and preventing the plaintiffs from advancing their claim.  While the relief sought would not directly interfere with the discretion of the second defendant, it may arguably have that effect, because the first defendants may be prevented from raising issues relevant to the traditional ownership of the subject land and thus prevent the second defendant from deciding on the merits.

The defendants seek to have the plaintiffs’ claim struck out or dismissed under Order 23 on a number of grounds.  The gravamen is that the Act provides that the second defendant is to identify the traditional owners and the Court should not intervene.

It is submitted that this Court is without jurisdiction because the Act vests in Land Councils exclusive jurisdiction to identify traditional aboriginal owners. Reliance was placed on Barraclough v Brown (1897) A.C. 615 in which it was held that where an Act provided a right to recover expenses not available at common law, and also provided that the expenses may be recovered in a court of summary jurisdiction, it was not open for the expenses to be recovered by way of declaration in another Court.

Pursuant to s.24 of the Act it is the Land Council which compiles and maintains the register setting out the names of the persons who “in the opinion of the Council” are the traditional owners.   There is no power vested in the Court, but, the plaintiffs are not directly seeking such a decision from the Court, at least insofar as paragraphs 24(i) (ii) and (iii) are concerned, the remedies sought are more in the nature of supervision of the second defendant’s decision making role. 

In Forster v Jododex Aust. Pty. Ltd., at page 427, Walsh J. suggested:
“ ...  when a special tribunal is appointed by statute to deal with matters arising under its provisions and to determine disputes concerning the granting of rights or privileges which are dependant entirely upon the statute, then as a general rule and in the absence of some special reason for intervention, the special procedures laid down by the statute should be allowed to take their course and should not be displaced by the making of declaratory orders concerning the respective rights of the parties under the statute.   In other words, I think that it ordinarily be a wise exercise by the Supreme Court of the discretion which it has under s.10 of the Equity Act to decline to undertake the tasks which have been committed by the Parliament to a specialised tribunal.”

There is judicial opinion to the effect that the principal in Barraclough is discretionary, rather than jurisdictional (see Sutherland Shire Council v Leyendekkers (1970) 91 W.N. (N.S.W.) 250 and North Sydney Municipal Council v Comfytex Pty. Ltd. 447), but this remains open to argument. 

However, as Gibbs J made clear at page 436, the right to apply to the Court for the determination of rights will only be excluded by clear words (See also Pyx Granite Co. Ltd. v Ministry of Housing and Local Government (1960) A.C. 260).   At page 437 His Honour emphasised the broad nature of the discretion.   A consideration of Forster suggests that a narrow interpretation may be preferred.

The Act confers jurisdiction on the Land Councils in very broad terms and it is clear that the ultimate decision as to the traditional owners is that of the Land Council.   There is nothing to indicate any intention that the ordinary supervision of the Court is to be excluded.  It remains, ultimately, a matter for the Court’s discretion.

It is also argued that the issues raised should be resolved by the second defendant, it being the appropriate body to decide such difficult and specialised matters (see Alderson v Northern Land Council (1983) 20 NTR 1, 8).   This raises another issue which is also raised by aspects of the first defendants argument, the question as to the extent of the enquiry before this Court.

The plaintiffs have pleaded that they are traditional owners of Kamu country. If this issue has to be proved in order to establish their claim for relief, the Court must embark on an extremely onerous task which is more suited to the second defendant.    By undertaking this task the Court may also be encroaching on the jurisdiction of the second defendant, the Act having providing that the second defendant is to identify traditional owners.

Consideration of the statement of claim does not suggest that proof of traditional ownership is necessary. The basis for the plaintiff’s claim for relief is the acknowledgment by the first plaintiffs of their right to be recognised as traditional owners of the subject land.   The question as to whether they are entitled to be so identified remains an issue to be decided by the second defendant.  

It is submitted that estoppel by representation cannot prevent the performance of a statutory duty or the exercise of a statutory discretion ( see Brickworks Ltd. v Warringah Corporation 108 CLR 568,577, Formosa v Department of Social Security 81 ALR 687,695 and Minister for Immigration v Kurtovic 92 ALR 93 ).  This line of cases relates to estoppels arising from representations made by the decision maker.   It is arguable that this principle does not prevent the plaintiffs from seeking remedies against the first plaintiffs.   In any event, the relief sought in sub-paragraphs (i) (ii) and (iii) would not necessarily prevent the second defendant from performing its statutory duty or exercising its statutory discretion.   It could not be said that the plaintiffs’ case was untenable on this ground.

The plaintiff’s claim for relief is based on estoppel and it is submitted that this cannot constitute a valid cause of action, estoppel being merely a rule of evidence.   This proposition was not developed and is not supported by modern authorities such as Waltons Stores v Maher 164 CLR 387 and The Commonwealth v Verwayen 170 CLR 394.   No argument was directed to the limits of equitable estoppel insofar as it may be used as a sword rather than a shield.   Consideration of the authorities and texts leads me to the conclusion that this is not a matter easily resolved and it is not a question to be decided summarily (see Adatia Pty Ltd v Nazbit Pty Ltd 100 F.L.R. 189, 190).

Further as to the claim based on estoppel, the first defendants submit that the claim cannot succeed in any event because the plaintiffs have suffered no material detriment.   (As to what is required see Gummow J. in Kurtovic at p.117).

The plaintiffs allege that in reliance on the representations made by the first defendants they did not seek to have the land claim reviewed or reopened. The first plaintiffs infer that this must mean that the plaintiffs are asserting that they thereby lost the opportunity to establish their traditional ownership of the subject land.   It follows, they argue, that the plaintiffs have suffered no detriment because it remains open for their traditional ownership to be acknowledged by the second defendant.   There is evidence that the second defendant is willing and able to investigate the plaintiffs’ claim to traditional ownership and provide funds to the parties for their costs.

In paragraph 17 of the statement of claim, the plaintiffs allege that they relied upon the representations made to them and the second defendant by the Malak Malak people and did not seek to have the land claim reviewed or reopened.  The representations referred to appear to be those made in 1988, which were subsequent to the report by the Aboriginal Land Commissioner. The first defendants argue that it cannot be detrimental to the plaintiffs to have to establish their right to traditional ownership as this is what they would have to do in any event, their claim to traditional ownership not having been established.

The Act does not specify how the second defendant is to identify traditional owners of Aboriginal Land.   It may not always be necessary to conduct a hearing, whether contested or not, to identify traditional owners.  It is arguable that had the first defendants adhered to their alleged representations, the second defendant would not need to conduct a hearing, which now appears to be in contemplation.   The time lost to the plaintiffs may also constitute grounds for detriment. It does not appear that the plaintiffs claim to have suffered detriment is untenable.

The first defendants also argue that the proceeding is an abuse of process because it is designed to secure to the plaintiffs an advantage beyond which the law offers, the status of traditional ownership without establishing this on the merits.

The Court has an inherent power to stay proceedings which are an abuse of process.   This may be constituted by using proceedings to obtain some advantage for which they are not designed or some collateral advantage beyond which the law offers.  (See Williams v Spautz 174 C.L.R. 509).   However, it has been emphasized that freedom of access to the Courts should be preserved and that a stay should only be granted in exceptional circumstances (see Williams p.519 and Dey v Victorian Railway Commissioners 78 C.L.R. 62, 92).

Whether or not the plaintiffs are entitled to the relief claimed is a matter to be decided according to law.   It does not follow that because the relief, if any, which is granted, may have some impact on a decision by the second defendant, it constitutes an abuse of process as it is normally understood, such as in Williams where it was found that the predominant purpose of a prosecutor in criminal defamation proceedings was to secure the reinstatement of his employment.

They also argue that the proceeding is oppressive and vexatious and should be dismissed or stayed.  The basis for this is the availability of the second defendant to hear the plaintiffs’ claim for traditional ownership, it being the more appropriate forum.    As discussed earlier in these reasons, the second defendant is the person empowered under s.24 of the Act to identify traditional owners, and is the appropriate body to do so.   However, the thrust of this argument depends upon the necessity for this Court to make findings as to traditional ownership, and, it is not clear that this is so.

I conclude that the appropriate body to identify traditional owners for the purposes of the Act is the second defendant, but this Court may exercise its supervisory capacity in appropriate circumstances by making declarations and granting injunctions.    However, there appears to be no basis on the pleadings for the relief sought in paragraph 24 (iv) and (v) and, possibly, sub-paragraph (ii).

In relation to the relief sought in paragraphs (i), (ii) and (iii), it is arguable that, so far as the second defendant is concerned, the relief if granted, would put it in no different position than if the first defendant had adhered to the alleged representations.   That is, the matters for consideration by the second defendant would be the same as if the first defendants were supporting the plaintiffs.   On this basis, the objections as to inappropriate interference with the second defendant’s role remain open to argument and should not be resolved in an application for summary relief.

The applications for dismissal or a stay of the proceeding fail, however, questions remain as to the relief sought in statement of claim.   There was no application to strike out the statement of claim pursuant to O.23.02, although as I have suggested in these reasons, some of the relief sought may not be supported by the material facts pleaded.   The plaintiffs have indicated an intention to apply to amend the statement of claim and it will be a matter for the parties to make any appropriate applications.
It is ordered that the applications filed on 28 May and 18 July 1997 be dismissed. 

