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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 243 of 1996 FORMTEXT 



		BETWEEN:


		DISABILITY SERVICES OF 			CENTRAL AUSTRALIA
			Appellant

		AND:

		BEVERLEY REGAN
			Respondent


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 19 September 1997)

	
	Application for leave to discontinue and as to costs.  The appellant/employer filed a notice of appeal against an interlocutory determination of the Work Health Court.  Prior to the appeal coming on for hearing, the Work Health Court gave judgment dismissing the respondent’s substantive claim against the appellant.  In the words of senior counsel for the employer/appellant, the appeal had become otiose, in the sense that it no longer served any practical purpose.  It seeks leave to discontinue the appeal.

	A proceeding not commenced by writ may be discontinued at any time by leave of the Court or with the consent of all of the parties, r25.03 Supreme Court Rules (NT) 1987.  By definition, in s9 of the Supreme Court Act (NT) 1979 “proceedings” includes an appeal.  The respondent does not consent to the discontinuance unless it be on terms that the appellant pay her costs as provided in r63.11(6).  That Rule is subject to such other order as the Court makes (r63.11(9)).  The appellant seeks an order that each party bear their own costs.  This Court has the same powers in relation to costs on appeal from the Work Health Court, see r87.11. 

	The appellant, succeeding in the Work Health Court, has no interest in further prosecuting the appeal, and the respondent will suffer no disadvantage or injustice if it is discontinued.  The outcome of the appeal, if continued, could be of no value to the parties in the litigation in the Work Health Court.  It is over.  Leave to discontinue is granted.  

	As to the costs, the appellant has achieved what it set out to obtain in the proceedings in the Work Health Court.  The procedure for obtaining leave to discontinue enables a party to bring an end to litigation when that party has succeeded in obtaining the relief sought.  The subject matter upon which the appeal operates has gone, a situation not dissimilar to that which confronted Mildren J. in Parap Hotel Pty Ltd & Others v NT Planning Authority & Others (1993) 112 FLR 336.  In proceedings, not involving an appeal, where the plaintiff has obtained the relief sought, leave to discontinue has been granted with costs to the plaintiff (Garwolin Nominees Pty Ltd v Statewide Building Society (1984) VR 469).  This is an analogous situation.  The appellant does not seek costs, only that it be relieved of the obligation of paying the respondent’s costs.  I consider that to be fair and just.

	Order that the appellant have leave to discontinue and that each party bear their own costs.
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