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MANN v THE NORTHERN TERRITORY NEWS (NO.3)
Court of Appeal of the Northern Territory of Australia Asche CJ, Kearney and Rice JJ
27 April, 5 and 6 May 1988, at Darwin


PRACTICE AND PROCEDURE - misleading Statement of Claim creating false issue whether named defendant lacked legal personality - need for special care where plain tiff is in person.

PRACTICE AND PROCEDURE - defendant sued by business name - whether a juristic person named as defendant - whether Writ a nullity - effect of Order 50 Rule 11 of former Rules of Court, and Rule 17.10.

PRACTICE AND PROCEDURE - defendant carrying on business sued by business name - purpose of naming party in Writ - whether Rule 17.10 has retrospective effect - Business Names Act s.27(1), Order 50 Rule 11 of former Rules of Court, Rule 17.10.
PRACTICE AND PROCEDURE - whether a nonparty should be heard.
PRACTICE AND PROCEDURE - effect of misnomer of party in Writ - distinction between application to correct name of party and to substitute a party - whether new defendant can be substituted where defendant named lacks legal personality - Rule 36.01(4).
PRACTICE AND PROCEDURE - role and function of amicus curiae.
PRACTICE AND PROCEDURE - effect of Rule 17.10 in con trast with corresponding Rules of Supreme Court of NSh' and of Federal Court.
STATUTE - Business Names Act - purpose and function.

WORDS AND PHRASES - meaning of "business" - Business Names Act s.27(1), Order 50 Rule 11 of former Rules of Court, Rule 17.10.
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ORDERS OF THE COURT
l.	The	appeal	from	the	interlocutory	judgrnent	of
12 November is allowed in part.

	That part of the judgment which dismissed the appellant's application to substitute Northern Territory News Services Ltd as the defendant, is quashed; in lieu thereof, that application is granted.


	That part of the judgrnent which dismissed the appellant's application of 9 October, is affirmed.


	The order that the appellant pay Nationwide News Pty Ltd, is quashed; will be heard further on the question

 the costs of the	parties
of costs.




IN THE COURT OF APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA
No.APl of 1988
 




ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA No.638 of 1987
BETWEEN:
RON MANN

Appellant
AND:
THE NORTHERN TERRITORY NEWS
Respondent


CORAM:	ASCHE CJ, KEARNEY AND RICE JJ.


REASONS FOR JUDGMENT
(delivered 6 May 1988)


ASCHE CJ and RICE J: We agree with the reasons 0 ,	judgment of Kearney J and concur in the orders his Honour nroposes.



KEARNEY J: The appellant appeals from an interlocutory judgment given on 12 November 1987 in action No.638 of 1987 in the Supreme Court. Leave to appeal was given on 4 March by a differently constituted Court of Appeal.



·The appellant in person initiated this litigation and has conducted it energetically. Apparently, he has read assiduously the Rules of Court which regulate the progress of an action to trial. He is not trained in the law; he describes himself in the Writ as·"a Christian minister, consulting herbalist and talent promoter". Clearly, he has not fully understood how the Rules work, or the functional framework which they constitute. Much of the confusion in the five interlocutory hearings in the Supreme Court resulted from the combination of the appellant's energy and his lack of any real understanding of the law or of the legal effect of what he was doing; he was not clear as to what he should have been seeking to achieve at those
hearings. to	trace
 To determine the appeal, I consider it	necessary in	detail	what	happened	during	the	various
interlocutory hearings which ultimately led to the	judgment
of 12 November; with the clarity of hindsight, it may be said that this history reveals confusion worse confounded. It shows that unrepresented litigants prPsent a Court with significant difficulties, particularly or, rhe busy weekly day set aside for interlocutory applications, and whenever it lacks the .benefit of a transcript.




The background


The appellant instituted the action on 28 September 1987	by	causing	a	Writ	of	Summons	to	issue against a

defendant whom he described in the	Writ	as	"The	Northern

Territory	News". designation of the
 He	claimed damages for defamation.	The defendant	as	"The	Northern	Territory
News" lay· at the root of all the confusion which permeated the interlocutory hearings. The· indorsement of claim on the Writ stated, inter alia, that certain defamatory matter was published on 9_ June 1985. The appellant served the Writ on the defendant on 30 September "by leaving it at their registered Darwin office ... with the receptionist"; see his affidavit of service of 30 September.

It may  be noted here that a plaintiff is entitled to sue any person he genuinely believes is liable  to  him. An unrepresented  layman who considered he had been defamed by an article published in a newspaper might well first read the Defamation Act and then consult some leading text books such as Gatley or Carter-Ruck on Libel and Slander and Fleming on the Law of Torts to a,certain whether, on the facts he believes he can prove by F•-'-nissible evidence, he can establish that he was defamed· and if so, whether any defence to his action can be made out. He would learn that where .. a libel is published in a n",cspaper the proprietor, publisher, editor, printer and vendor(s) of the paper  as well as the author of  the libel, or any of them, may be sued. He might also come to understand that the  law  of libel is one of the most complex and difficult branches of
the law.







However, it may not be apparent to him from reading such specialized texts that it is a basic rule of law that only a person, natural or arti icial, may be sued in a court. An incorporated commercial company is an artificial person, possessing neither a soul to damn nor a behind to kick, invisible, intangible, immortal but having its own individual corporate name, in which it may be sued; as it exists only in the contemplation of the law it may be termed a juristic person, as opposed to a human being, a natural person. The reason for the basic rule is that only a person is capable in law of having rights and owing duties, and thus of being recognized by the law as capable of being a party to a legal relationship. So a defendant must be recognized by the law as having legal personality if it is to be capable of being sued, It follows that if it is established that the defendant named in a Writ had in fact no legal personalitv when the Writ issued, the Writ and the proceedings it set in train wi}l be set aside and declared a nullity by the court; see, for ""·2mple, Lazard Brothers and Co. v Midland Bank Ltd 1933 .A.C. 289 and Electrical, Electronic, Telecommunication e d Plumbing Union v Times Newspapers Ltd (1980) Q.B. 58 . The defendant named by the appellant in his Writ was "The Northern Territory News"; whether or not "The Northern Territory News" as such was a juristic person and so capable of being sued as a defendant in the action, was the major issue agitated in the course of the interlocutory hearings; it became an issue because of



the way the appellant set out his pleading in para.2 of his Statement of Claim of 13 October (p.21). It was the vital issue which  led  to  juqgment  against  the  appellant  on 12 November.  I should state i=ediately that in my  opinion it is now clear that the question whether "The Northern Territory News" had legal personality was a completely false is"sue. The appellant's inability to understand and grapple with the consequences of what he had pleaded in para.2  of his Statement of Claim, to correct it, to explain to the Court what he intended by rumiing "The Northern Territory News" as defendant in the Writ, and by what lawful authority he had referred to the defendant by that name, effectively obscured the real basis upon which the competence of the proceedings "depended and focussed the attention of the Court upon a completely irrelevant  question which should never have been raised. An inexact analogy with the wooden horse episode in the war b tween the Greeks  and the Trojans related in Vergil's Aene'd may make matters  clear.  Here, the appellant cut thP timber for the wooden horse; his opponent  constructed  jt"	made clear its destructive potential and wheeled it to the gates; the appellant failed to recognize its destruct-ive capacity, took it inside and thus brought about the destruction of his citadel.

I return to the nar"rative. By virtue of Order 3 Rule 6 of the Rules of the Supreme Court then in force, and the terms of the Writ, the defendant was required to enter

an Appearance by 7 October. No Appearance was entered by that date. As a result, the appellant became entitled to enter interlocutory_judgment for default of appearance; see Order 14 Rule 5.

On 9 October the appellant filed and served an Interlocutory Summons, returnable on 15 October, seeking that "an appointment be made for the hearing of this case". This is an example of the appellant's misdirected energy as a result of reading the Rules and imperfectly understanding their structure and purpose and the significance of the steps he had already taken. His application was said to be "made pursuant to Order 14 Rule 13, or such other Order as may be applicable". Order 14 Rule 13 applied where a defendant failed to enter an Appearance to an Originating Summons. It did not apply in this case, where the defendant had failed to enter an Appearance to a Writ of Summons. The appellant followe the wrong course because clearly he did not appreciate thpr P Writ of Summons is entirely different from an Originat:n Summons; see transcript, 22 October 1987, p.2. They rP resent two quite different modes of commencing proceedings in the Supreme Court, and carry different consequences. The proper procedure open to the appellant after 7 October in this case was as provided for
by Order 14 Rule 5: that is, to enter interlocutory judgment
for default of appearance by the defendant, and to set down the  case  for  assessment  of  damages.   His  Summons of

9 October was eventually dismissed on 12 November, an aspect of the judgment under appeal with which I respectfully agree.

	On the same day, 9 October, the defendant named in the Writ, by its solicitors Ward Keller, entered a Conditional Appearance under Order 13 Rule 10(1) "reserving the right to apply ... to set aside the originating process on the grounds of irregularity", but not to set aside the service of that process.


I note that no leave has ever been sought to withdraw this Conditional Appearance, despite the subsequent assertions from the Bar table by Mr Bradley of Ward Keller that its filing was some kind of mistake and his submission that the defendant, "The Northern Territory News", lacked legal  personP]ity.  Precisely how Ward Keller came to enter a Conditionc7 Appearance for an entity which a  member  of that firm F Pradley 6 days later submitted had no legal personality. •,·e c a question not answered until 12 November; see p.54. ·f. as Mr Bradley then stated, the Conditional Appearance cc	entered on the instructions of Nationwide News Pty  Ltd  this  could  only  have occurred because, as Mr Bradley informed this Court on 1 March (see p.67), that company conducted a.newspaper business under the name·of The Northern Territory News. If so, it ·should have entered the Conditional Appearance in its own name; see the former







Order 50 Rules 11 and 5.	The fact that it did not do so	on
9 October contributed greatly to the confusion later created by	para.. 2	of	the	appellant's	Statement	of	Claim	of
13 October (p.21).	The reason it did not do so, it appears,
was that its solicitors misapprehended the law.


Under Order 13 Rule 10(3) a defendant, upon entering a Conditional Appearance, was required to "forthwith apply ... to have the questions raised by his conditional   appearance   decided."   Accordingly,   on 12 October, Ward Keller the solicitors for the defendant, took out an Interlocutory Sunnnons returnable on 15 October, seeking that the Writ "be struck out on the grounds that the same is irregular." The objections intended to be insisted upon were, not stated in this Interlocutory Summons as required by Order 67 Rule 3. However, the Summons was supportPn by the affidavit of 12 October of Mr Bradley, who deposec that he was a member of Ward Keller and had the "carri r•ro of this matter  on behalf of the  defendant".  Mr Brae" 0 Y further deposed:-

"2. I am instructed by Kerrin Schallmeiner an employee of Nationwide News Pty. Ltd. and verily believe that if the plaintiff intends to sue that corn an for the ublication referred to in  the Writ, ten t ere is insu icient in ormation to ascertain ·what publication the plaintiff complains of.". (emphasis mine).

In	effect,	this	alleges	that the appellant had failed to comply with Order 4 Rule 8.

At this stage, the named defendant		was	moving			to strike		out	the	Writ,	alleging		it	was	irregular.		The irregularity was based not on its name as used in		the	Writ but		on a single objection viz. that there was "insufficient information"		to	identify	the		publication			in	which		the alleged		libel			had	appeared.	There was no suggestion that the defendant lacked legal personality; nor could there		be, as	otherwise			Ward Keller could not have been instructed by the defendant.			There was, obviously, doubt in	Mr Bradley's mind		on		12 October as to whether the plaintiff by his Writ intended to sue the juristic person Nationwide News Pty Ltd note the phrase "if the plaintiff intends to sue that company". The doubt was possibly due to the fact  that the
; aorsement on the Writ referred to the alleged libel as  r ving been published  in June  1985  and,  as Mr  Bradley
0   n ormed	this	Court on 1 March (p.67), Nationwide News Pty
	M did not take over the newspaper business until after file_3.png

        However, that goes only to whether or not the 2rrellant could make good his claim against the company. The probable reason for Mr Bradley's doubt was 'that he had not taken account of Order 50 Rule 11, as became clear on 1 March (p.70). As will appear, in point.of law and on the facts which are now clear, there is no doubt that by designating the defendant in the Writ by the name "The
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Northern Territory News", the appellant was utilizing the procedure provided by Order 50 Rule 11 of the Rules then in force (p.16),and was in fact suing Nationwide News Pty Ltd which was carrying on business in the name of the Northern Territory News when the appellant issued his Writ.

As later became clear (pp.20-2l)the words "insufficient information" in Mr Bradley's  affidavit of 12 October referred only to the fact that the indorsement on the Writ erroneously stated that the alleged libel had been published on 9 June 1985 instead of 14 June 1985.

Next day, 13 October, the appellant filed and delivered his Statement of Claim. It was para.2 of this document which effectively set the course of proceedings on the wrong  track,  and  led  ultimately  to the judgment of 12 November and to this appeal. Inter alia, it set out the contents of the alleged libel printed in the newspaper the Northern Territory News on 14 June 1985 (thus correcting in accordance with Order 24 Rule 3 the erroneous date of publication in the indorsement on the Writ), 13 defamatory imputations said to be conveyed thereby, and 35 innuendoes which the words were said to have carried. It also set out the nature of the injury thereby allegedly caused_ to the
appellant.
.11


Paragraph 2 (p.21) did the damage. It was the timber from which the wooden horse was built; indeed, it constructed the horse. It misled Mr Bradley and the various
Judges at four interlocutory hearings into focussing on a legal issue, the legal personality of "The  Northern Territory News", _which it raised directly - "The Defendant was ... a business" - and which was an issue capable of disposing of the whole action brought by the plaintiff. The issue was in fact a false issue, raised by the appellant by his loose use of language or because of his  lack of knowledge of basic legal concepts.




The first hearing; 15 October 1987


On 15 October the appellant and Mr Bradley appeared before the Chief Justice on the hearing of their respective Interlocutory Summonses of 9 and 12 October. Mr Bradley relied on no affidavit material other than his affidavit of 12 October which had stated a single objection to found irregularity (p.8); he could not properly rely upon other objections not stated therein - see Petty v Daniel (1886) 34 Ch.D. 172 at 180. Nevertheless,· he raised 3 objections though this was not permitted as to 2 of them under Order 67
Rule 3	and	could	have	resulted	in	a	costs	sanction Baillie v Goodwin & Co. (1886) 33 Ch.D. 604 at 608.	The	3 objections were as follows:-



	The	defendant	named Territory News" was, entity.	Mr Bradley

 in		the	Writ, "The Northern he	submitted,		not	a	legal adduced	no	evidence		to
substantiate his submission; there was however before the Court the appellant's Statement of Claim which had been served on 13 October, para.2 of which (p.21)  clearly  was  the  foundation  of Mr Bradley's submission.

Mr Bradley erroneously informed the Court that the name of the defendant set out in the Writ was not a business name; on 5 November he corrected this error (see p.41). It was a serious misstatement on
15 October since, if accepted, it meant there was no scope for the operation of Order 50 Rule 11. On 27 April 1988 Mr Bradley attributed the error to a defective search within the office of the Registrar of Companies; see transcript p.82.

At no time in any of the subsequent interlocutory hearings did Mr Bradley seek to adduce evidence as opposed to making statements from the Bar table. Order 40 Rules 1 and 3 required evidence upon interlocutory applications, if not given orally, to be given by affidavit which could include statements of belief. Rule 20 required that notice of intention to use any such affidavit be given.







Statements of alleged fact from the Bar table should have been given no evidentiary weight; that several of the statements were incorrect contributed to the confusion which permeated the interlocutory hearings.

Mr Bradley said he was instructed to appear for the company which was the proprietor of the newspaper, the Northern Territory News, but he did not know who it was that the appellant wished to sue - the proprietor, the editor, the author of the article in question, or some other person who gave the information. The proprietor, he later made clear, was Nationwide News Pty Ltd. It seems likely that Mr Bradley's doubt as to whom the appellant intended to sue was due to the fact that he failed to consider Order 50 Rule 11; see p.9.

His Honour noted that Mr Bradley appeared as a "courtesy, as it were, to forewarn the plaintiff that he will find his action struck out or could find his action· struck out".

A short excursus on some fundamentals is necessary. The title ·of an action must be set out in the Writ. It must contain the full name of the person sued as defendant. The resolution of the confusion in the









interlocutory hearings lies in the answer to the question posed in Romeo and Juliet1 "What's in a name?" As J.S. Mill has pointed out  "The  tendency has always been  strong  to believe that
whatever received a name· must be an entity or being, having an independent existence of its own...". In truth, a name is simply a designation;
its	essential	purpose
 is	to
 identify
 and
distinguish
 one	person	from	all	others.
 Two
aspects	of	naming	are	relevant, purposes.
 for
 present


First, at common law	a	person	may	lawfully	be
known for private or for business purposes by an assumed name or nom de plume; thus the natural person named at birth as Samuel B. Clemens was in fact known as Mark Twain, Francois Arouet was known as Voltaire; the practice is common amongst film stars today. It is a common cr""'1ercial practice for a person to carry on E husiness under an assumed name; that practice is :·efulated in the Territory by the Business Names Act, a "fictitious name" statute in connnon form throughout Australia requiring mandatory registration of the name. A business or trade name is descriptive of the person conducting the business, though applying to his business and its good will. The Act ensures  that

members of the public are able readily to ascertain the identity of the person behind the assumed (business) name, so as to know with whom they are dealing and to sheet home to the ·correct person any personal or financial responsibility arising from his conduct of the business. It is particularly common for companies to carry on business under business names quite different from their corporate names.

Second, a person served with a Writ may find that the name set out in the Writ as the name of the defendant does not accord with his name. The name may be such as to make it reasonably clear to the person served with the Writ that he is not the person intended to be sued. If so, he need not enter an Appearance. If however the misdescription is so trifling that the person served knows with all reasonable certainty rhpt he is the person
intended to be sued, fa could write  to  the plaintiff and inform h; of the irregularity. Alternatively, he could apn<"ar by his correct name, stating in his Appearance that he was sued by the wrong name. The plaintiff would have to amend the Writ, to correct the misnomer. See generally
Alexander Korda Film Productions Ltd v Columbia Pictures Corporation Ltd (1946) 2 All E.R. 424.

These two aspects of naming were relevant to the proper course of action to be taken by Mr Bradley's client, Nationwide N ws Pty Ltd, in a situation where the identity of the person the appellant intended to sue· was as uncertain as Mr Bradley perceived it to be. Mr Bradley's perception was wrong, in that he had not taken account of Order 50 Rule 11 of the Rules of the Supreme Court, as they then stood; if he had, it would have been  obvious to him that the appellant was suing Nationwide News Pty Ltd by the name of the business it carried on. As indicated earlier, this  misperception of the law, combined with the appellant's continuing inability to state the legal basis on which he had named The Northern Territory News as defendant and to correct the misleading wording of para.2 of his Statement of Claim. gave rise to a continuing confusion which ultimately led to the interlocutory judgment under app 0 1 .

It is convenient at his point to set out the terms of Order 50 Rule 11,-

"Any person carrying on business within the jurisdiction in a name or style other than his own name may be sued in such name or style as if it were a firm name, and, so far as the nature of the case permits, all rules relating to proceedings against firms shall apply."

The reason for this Rule,  which was introduced after the Business Names Act came into force, is that while a _plaintiff knows whom to sue if the defendant carries on business under his own  name, if he carries on business under a name not his own, a plaintiff may know him only by that  business name. In the latter situation, it is considered proper to allow the plaintiff to sue the defendant by the business name by which the defendant has chosen to be publicly known. So, for example, if Nationwide News Pty Ltd was carrying on business under the name "The Northern  Territory  News"  on 28 September 1987 when the appellant issued his Writ, Order 50 Rule 11 authorized the appellant to sue that company by that business name. I consid r that the present tense of the words "carrying  on" in Order 50 Rule 11 connotes that the Rule may be
utilized onlv when the person to be sued is carrying on r e business at the time the Writ is served; see Un'0n Bank of Australia Ltd v Lohmann & Co. (1916) VL!-' 530. Authorities on the equivalent of Order 50 Ru}P .1 which establish that Rule 1 does not impose a present-tense limitation, turn upon the different wording of that Rule; see Re Wenham; exp. Battams (1900) 2 QB 698.

I noted·at p.7 that 6 days earlier the firm of solicitors of which Mr Bradley is a member had caused to be entered a Conditional Appearance for the defendant· named in the Writ. It may be as Mr'Bradley later indicated, that that was simply a mistake; indeed it might appear that it must have been a mistake, since Mr Bradley's case a few days later was that the defendant named in the Writ (for which his firm had enfered a Conditional Appearance) was not a juristic person. However, the basis for making that submission on 15 October was clearly the misleading para.2 of the appellant's Statement of Claim of 13 October; see
p.21. As noted on p.7, no steps have ever been taken to correct or seek leave to withd aw the Conditional Appearance of 9 October in any way and to thiR <lay Ward Keller remain on the Court record in proc0    edings No.638 of 1987 as solicitors for the defend - named in the Writ. No Court was told until !;::te in the day on 12 November that Nationv:de News Pty Ltd had instructed Ward Keller to ente- that Conditional Appearance; see p.54.

In general a person cannot take any steps or make any application in an action without first entering an Appearance, conditional or otherwise, or otherwise formally joining in the action; see s.75







of the Supreme Court Act and Tucker v Walker (1920) VLR 385. Mr Bradley made it clear that he appeared for ationwide News Pty Ltd, a juristic  person which has never entered an Appearance, conditional or otherwise, in the action in that name. Indeed, it was not until 10 March in the proceedings on appeal before this Court, that Counsel for Nationwide  News  Pty  Ltd, Mr   Bracher, after being
questioned by the Court as to his client's right to be heard on the appeal, undertook to enter an Appearance in that name. On 22 October Mr Bradley stated that his client Nationwide News Pty Ltd was
not a party to the action· (see p.29). This statement is  explicable  only  on  the basis that Mr Bradley took no account of Order 50, Rule 11; it does not seem to square with his statement to the Court on 12 November (p.54) that Nationwide  News Ptv Ltd had instructed his firm to enter the CoDf'tional Appearance it entered on 9 October.  On
th    basis that he appeared for Nationwide News Pty
Ltc' ,,·hich contended throughout the interlocutory heArings that it was not a party to proceedings No.638 of 1987, I consider that Mr Bradley should not  have been heard on 15 October or on any of the
3  later  interlocutory  hearings   at   which   he
appeared;  the fact  that he  was heard in itself
constituted	an	injustice	to	the appellant.
 unrepresented







	Mr Bradley's second objection was that the Writ did not  have  endorsed  on  it  an   address   within 5 kilometres of the Master's office, for purposes

of· service,	as	required	by	Order 5 Rule 2..	I
observe that the appellant had stated on the Writ an address at Anula and also a Post Office box number in Darwin. The latter is not an address for service, as nothing can be placed in a Post Office box by a party; the former may well be outside the permitted 5 kilometres, but a statement to that effect from the Bar table, as here, is not evidence of the fact.

	Mr Bradley's th.ird objection was that the indorsement on the Writ was ins,ufficient to enable whoever was the defendant to ascertain the cause of

action. reference
 This	submission	was based solely on the to		the	"insufficient	information"
referred	to in para.2 of Mr Bradley's affidavit of
12 October (p.8). This lack in the indorsement warranted  the application  of  12 October to set
.aside the Writ, or to have it amended; see	Order 4
Rule 1.     It	is clear that "insufficient information" was the whole basis of the defendant's application of 12 October to set the Writ aside; it is  the  only   irregularity   referred   to   in Mr Bradley's  supporting  affidavit  of 12 October.

However, Mr Bradley very properly informed his Honour that he now understood that the date of the article complained of  was  14 June  1985  and  not
9 June 1985. As noted on p.10 this error in the indorsement on the Writ had been corrected in the appellant's  Statement  of  Claim  delivered 2 days
before,	on	13 October; permitted		·by	Order 24
 this	correction	was Rule 3		and	there	was
accordingly no substance in Mr Bradley's	objection as at 15 October.

The Chief Justice noted the vital importance of Mr Bradley's "no legal entity" submission, when informing the appellant:-


" Mr Bradley points Territory News] is not a suing nobody who exists. it, Mr. Mann."
 
out that [The Northern legal entity. You are That really is the end of


	responding to Mr Bradley's submission -	clearly		founded para.2	of	the	_appellant '·s	Statement	of	Claim	of

,	October - the appellant also relied	on	para.2	of	that
Statement of Claim, viz:-


"2. The Defendant was at the material time a business registered in the Northern Territory of Australia, whose registered office was 28 Mitchell Street, Darwin, and is now located at Printers Place, Darwin, and which business was at the material time carried on by Northern Territory News Services Limited now Nationwide

News Pty Ltd, a company limited by shares and registered as a foreign company in the Northern Territory  of  Australia."  (emphasis mine)


It	is clear from what he said that the appellant completely failed to understand the thrust of Mr Bradley's submission.

The object of a Statement of Claim is to enable the defendant to know definitely the claim it has to meet, and also to inform the Court of the claim; it is formulated by the plaintiff, and he is bound by what he says in it and is limited to the case he there makes out unless and until it is amended. Order 23 Rule 4 required that the Statement of Claim contain a statement of all the material facts the appellant relied on. A defendant may claim ex debito justitiae to have the plaintiff's case pleaded in an intelligible form, so that he m,av not be embarrassed in meeting it: see Davy v Garrett (1877) LR 7 Ch.D 473 at 486, per James LJ.

The opening words of paragraph 2 of the appellant's Statement of Claim were bad pleading, reflecting the appellant's ignorance of the law. As an unrepresented litigant, he is of course at a significant disadvantage in drafting a Statement of Claim. In his opening words the appeilant characterized the defendant he was suing as a "business", a word which is an etymological chameleon and

not a term of legal art.	It describes. the	undertaking	or activity	carried	on by some person, or his occupation.		A
business as such is not capable of being lacks	legal	personality;	see	p.4.
 sued,	because		it By	identifying	the
defendant he sued as a "business",	the	appellant	focussed

the	attention	of	both
 Mr Bradley
 and	the learned Chief

Justice and later Judges on a preliminary question: whether the defendant he had named, The Northern Territory News, had legal personality. He raised a legal issue which could lead to proceedings  in lieu of demurrer, under Order 29.  There is clearly no point in permitting an action to proceed further, if the defendant lacks legal personality. The question, of course, would have to be approached  with special care to ensure that the litigant in person had no viable cause of action which could be put into proper form; see Wentworth v Rogers (No.5) (1986) 6 NSWLR 534 at 536-7. The legal issue which the appellant raised was a false issue
if	in fact, in designating the defendant by the name in the
Writ, the appellant was able to rely on Order 50 Rule 11. At no time during the next 4 interlocutory hearings, or before this Court (until it was raised with him on 5 May) did the appellant refer to Order 50 Rule 11; the closest he came to doing so was on 7 January 1988 when he referred to Rule 17.10 of the present Rules of Court, which corresponds to  Order 50 Rule 11.  It  may  be noted  here  that  on 22 October the appellant informed the Court that he had had "friendly advice from a lawyer to pursue [that  is, in its

context, to name in the Writ) the Northern Territory News". It may be surmised that the appellant had followed that legal advice without ever knowing the legal basis for it, and thus with no real understanding of why he had named The Northern Territory News as defendant in the Writ.

The appellant also refers in para.2 of  his Statement of Claim to the business as being "registered" and having a "registered office"; while it is true that the Business Names Act requires the registration of the name under which a business is carried on, and that the address from which the business is carried on be supplied to the Registrar, that Act does not provide for the business to have a "registered office" and does not confer _legal personality on the busine.ss by registering its name.

It is a fundamental rule, as noted on pp.3-4, that the parties to litigation have legal personality. That is why, for example, if the publication of an article in a newspaper gives rise to proceedings for defamation, it is some person or persons, natural or juristic, sufficiently connected with that publication, who .. must be sued the author of the article, the publisher of the newspaper in which it appears, the proprietor, the editor, the printer, a vendor or vendors of that newspaper, or some or all of them. A Writ must name as defendant the person or persons against whom relief is sought - see In re Wykeham Terrace (1971)

Ch,204. Order 50 Rule 11 provided one way in which such a person could be designated, in the special case of a defendant carrying on business in a name other than his own name.
It is not clear from para.2 of his Statement of Claim whether the appellant at this stage simply failed to understand that a business does not have legal personality, and that he could only sue a person; the first part of para.2 suggests such a failure to understand. However, in the second part of para.2 he states that Mr Bradley's client Nationwide News Pty Ltd was carrying on business in the name of "The Northern Territory News"; it is possible that this is stated to explain why the company was sued in that name, under Order 50 Rule 11. In any event the statement of facts in para,2, relating to the carrying on of the business under a business name, necessarily attracts the operation of Order 50 Rule 11; it will be recalled that Mr Bradley misinformed the Court (p.12) that "The Northern Territory
News"		was from	any Rule 11.
 not a business name, thus leading the Court away consideration	of	the	application	of	Order 50

Focussing on the opening words of para.2 of the Statement of Claim, Mr Bradley submitted that this was not a case of a plaintiff misdescribing a defendant (with legal personality) in the Writ, but of a plaintiff naming a non-existent entity a business - as a defendant. It is

clear from this submi-ssion that Mr Bradley did not take into account that Order 50 Rule 11 might apply; the reason did not appear until 1 March 1988 - see p.70.

The Chief Justice then informed the appellant that if he secured a judgment against a defendant which did not in fact exist, there would be no one against whom he could execute  his  judgment.   His  Honour   considered  that Mr Bradley, in raising the question whether the named defendant was a legal entity, had really done so for the information of the appellant; that it was, however, for the appellant to satisfy himself of the existence of the defendant he was suing; and that whether the description of the defendant in the Writ was adequate or not, was not a matter on which his Honour was then in a position to ru+e. With the benefit of hindsight it may be said that the appellant's attention was drawn to the destructive nature of the wooden horse which Mr Bradley had wheeled up to his gates, he was invited to examine it and make up his own mind about it.

The appellant then sought  an adjournment until 22 October; this was granted, his Honour emphasizing that he could not advise the appellant what he had to do and that it was for the appellant to "put his house in order".

In sunnnary, what the	appellant	had	not	done	on
15 October		was	to draw to the Court's attention the effect of Order 50 Rule 11 in the light	of		the	facts	stated		in para.2	of his Statement of Claim.			By failing to do so, and by phrasing the opening		part		of		para.2	in	a	completely misleading		way,		he	had	diverted			both Mr Bradley and the learned Chief Justice to a consideration  of the question		of the	legal		personality of "The Northern Territory News", an entirely false issue.		At the same time the appellant lacked ufficient	legal		knowledge		to question Mr Bradley's locus standi in the proceedings, in that his firm appeared on	the record for a defendant which he now submitted did not exist, and in fact for an entity Nationwide News Pty Ltd which	had
not sought to be made a party to the proceedings.





The second hearing; 22 October 1987


On 22 October 1987 the adjourned hearing of the 2 Interlocutory Summonses of 9 and 12 October came on before Martin J. The appellant and Mr Bradley appeared. No transcript of the proceedings of 15 October was available.

The appellant. informed his Honour that the Chief Justice had adjourned the hearing of both Summonses "so that the plaintiff could change the name". That  is  inaccurate, as the history set out above of what took place on







15 October makes clear; it does however illustrate a characteristic of the appellant throughout this litigation - an apparent inability to understand the significance of what was plainly said.to him in Court. This was due, I think, to his basic lack of understanding of the law and the legal process, despite his apparently assiduous reading of the Supreme Court Rules. It also reflects his lack of knowledge of Order 50 Rule 11, the legal basis on which he had named The Northern Territory News in his Writ. Nevertheless, he clearly believed that what was required of him on 22 October was that he "change the name", and this he attempted to do,
·as appears below.


Mr Bradley	stated	(erroneously,	as	he	later
-admitted on 5 November (p.41)) that "The Northern Territory News" was neither a business nor a company name, but simply the name of a publication. This assertion of fact was not supported by any admissible evidence. It was a significant and serious misstatement; if the ,2 e was simply that of a newspaper, as he asserted, there ,.- no question of Order 50 Rule 11 applying - see De Bernalef' v New York Herald (1893)
	Q.B. 97n,_ a case in which an approach to naming a defendant somewhat similar to that adopted by the appellant, was followed. Mr Bradley stated that the Chief Justice had already pointed out to the appellant that he could not commence an action against a non-existent person. He said that the appellant had now handed him in Court a paper


stating that the defendant in the Writ should be named as follows:-

"Nationwide News Pty Ltd a foreign company with a registered office located at Printers Place, Darwin which was formerly Northern Territory News Services Ltd, trading as Northern Territory News."


Mr Bradley submitted that if the appellant was now seeking to change the name of the defendant in the Writ, such a change did not involve the correction of a mere misdescription or error in the name of a defendant (that is, the correction of a misnomer) but involved a change from nothing to something, because there was no legal entity named "The Northern Territory News". He said that when he had appeared before the Chief Justice on 15 October he had done so "as a matter of convenience", to prevent proceedings continuing "interminably" against a defendant which was in fact non-existent. He said:-

"	in	a strict amicus,		but
 sense, I'm almost appearing (as) ' am appearing for the owner and
publisher	of
 the	newspaper	called the 'Northern
Territory News' proceedings}" (emphasis mine).
 !which} is not a party [to		the (t,anscript,	22 October,	p.3)


Mr Bradley reiterated points 2 and 3 which	he had	made	on
15	October (see pp.20, 21).	In his submission the question before Martin J. was "merely" whether	the	Writ	should	b struck out as incompetent or irregular.

It can be seen that, lacking any real understanding of why he had designated the defendant by the name The Northern Territory News and influenced by the way matters had ·gone in Court on 15 October, the appellant now considered he should designate a juristic person, Nationwide News Pty Ltd, by its proper name in the Writ; to do so, he proposed simply to seek to change the name of the defendant in the Writ. He did not seek to correct the misleading opening words of para.2 of his Statement of Claim. He lacked  sufficient  legal  understanding  to  deal  with Mr Bradley's argument by pointing to Order 50 Rule 11 as justifying the course he had originally adopted in designating the defendant by the name The Northern Territory News and as explaining why focussing on the legal personality of The Northern T rritory News as if that was the proper name of the defendant, was erroneous. Indeed, he was  accepting that i	was correct to focus on the legal personality of The Northern Territory News; he had decided to pull the wooden ryse through his gates. In the result
the issue as presentec c0  his Honour by both Mr Bradley	and
the	appellant	was legal	personality;
 ·v.-" ether The Northern Territory News had
1:--v	Mr Bradley's	account	it	was	a
newspaper, while the appellant said it was a business.


Several points may be restated. A court can only decide questions in dispute between persons, natu al or juristic, who are parties to the action. Nationwide News


Pty Ltd denied it was a party; see p.29. If Nationwide News Pty Ltd  wished to put any matters in issue in this action, it had first to s ek to be joined as a  party.   Mr Bradley
could not properly make the submissions he made on behalf of
that company, until it was a party. He should not have been heard. It is true that the institution of amicus curiae, in which capacity he said he "almost" appeared, is an exception to the rule that  non-parties will not be heard; it stems from the inherent jurisdiction of the Court to request those with a right of audience before it, to assist it in its deliberations. An amicus curiae then appears in his own right.   If  one  of the parties is not legally represented,
amicus curiae may advance legal arguments on that party's behalf;  see Allen v Sir Alfred McAlpine & Sons Ltd (1968) 2
Q.B. 229 t	266, per Salmon L.J.	That was	not	done	here.
Counsel for a defendant or for some other person whose interests are clearly adverse to the interests of  a plaintiff cannot claim to appear as amicus curiae. Once a lavryer has beer> 'rstructed by a client he appears for that client,  and  c2- nt  be heard as amicus curiae; see Grice v
The Queen ex. re:. Press (1957) Bradley	could	not	be	heard
 11	D.L.R.	(2d)	699.	Mr
as	amicus curiae; he was an
advocate for interest not a disinterested bystander acting as "friend of the court". A solicitor for a party has no separate locus standi in an action; see Place v Williams (1969) VR 703. Counsel who appear before a Court of course must do what they can to ensure that the law is applied
correctly to the case see Re Gruzman; exp. The Prothonotary (1968) 70 SR (NSW) 316; as this case illustrates, the fulfillment of that duty is particularly onerous when the other party is not legally represented.

The appellant submitted that it was sufficient if he sought now to correct the name of the defendant in the Writ, along the lines indicated on the paper he had handed in Court to Mr Bradley; see p.29. It is clear from that
paper that he now sought to sue Nationwide News Pty juristic	person,	by	its	registered	name,	and
 Ltd,	a
had	no
comprehension of the problems to which that gave rise if the Court approached his application on the basis that the defendant he had named, "The Northern Territory News", had no legal personality ¥nd had been sued in its own right.

It		is		instructive to explore a little further, on the (erroneous) basis on which it was now being	put	before the		Court,			the	question		whether		a	plaintiff	who		had designated a publication or business as the defendant in his Writ	could		have	the		name		changed to that of the company which currently carried on that business.	I	consider	that while		a	Writ	could		be	amended	by leave, under Order 32 Rule 12, the powers of amendment in the Rules did not extend to	a case where in fact no defendant with legal personality· had been sued; in those circumstances ther was no	existing action		or		question	in controversy between persons, before
the Court. An action commenced against a non-existent person is not properly constituted; it is a nullity. A nullity cannot be cured by amendment; see In re Pritchard, deed (1963) 1 Ch. 502. If it were the case that "The Northern Territory News" was sued as the actual defendant and had no legal personality (as was being put by Mr Bradley to the Court), then in effect the appellant was now seeking to substitute a new defendant, Nationwide News Pty Ltd, for a non-existent defendant. That is not permissible. The correction of a misnomer of a defendant is permissible. Some confusion arose in this case between the misnomer of a defendant and the substitution of one defendant for another. The distinction between these two situations may be illustrated by reference to 3 cases.

In Davies v Elsby Bros Ltd (1960) 3 All E.R. 672, the Court of Appeal held that an amendment changing the defendant's name from one juristic person "Elsby Brothers (a firm)", to another "Elsby Brothers Ltd", should not have been granted because the relevant period of limitation had expired, and on the facts it was not a case of a misnomer (where the defendant sued by a wrong name remained as defendant) but of the substitution of one juristic person for another. As to the test to determine whether it is a case of a misnomer, the actual identity of the defendant remaining unaffected, Devlin L.J. sa d at p.676:-








" the question is not what the writer of the document intended or meant, but what a reasonable man reading the document would understand it to mean ... the test must be: How would a reasonable person receiving the document take it? If, in all the circumstances of the case and looking at the document as a whole, he would say to himself: 'Of course it must mean me, but they have got my name wrong', then there is a case of mere misnomer. If, on the other hand, he would say: 'I cannot tell from the document itself whether they mean me or not and I shall have to make enquiries', then it seems to me one is getting beyond the realm of misnomer."



In Davies' case (supra) the firm and the company each had separate legal existence. In Dawson (Bradford) Ltd v Dove (1971) 1 All E.R. 554, the defendant was in fact dead at the time the Writs issued. A dead person has no legal personality. It was held that there was no power to amend by substituting his executors as defendants; the Writs were set aside; the proceedings being a nullity because the defendant lacked legal personality. [That result would not occur under the new Supreme Court Rules if the Writ issued after 1 November 1987 and if.the cause of action survived; see Rule 9.08.) Where the circumstances are such that there can be. no doubt who it was that the plaintiff intended to sue, the naming in the Writ of a defendant apparently non-existent may be corrected on the basis that it had really been a mere misnomer of the real defendant: see
Whittam v W.J. Daniel & Co. Ltd	(1961)	3	All	E.R.796 and
Alexander Korda Film Productions Ltd v Columbia Pictures Corporation Ltd (supra).
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On 22 October Martin J., faced with Mr Bradley's submission and the appellant's obvious lack of comprehension of the nature of the nullity argument, said that it was desirable that the appellant examine the law and the Rules, and that he could not assist the appellant in that respect. His Honour observed that Mr Bradley had properly raised the question whether the named defendant lacked legal personality and that he could have let the proceedings proceed to judgment with the result that the appellant would then have had no one against whom to enforce his judgment. The appellant said that he thanked Mr Bradley for raising the matter; he might more wisely have restrained his gratitude, and borne in mind Laocoon's warning about the wooden horse - "Whatever it is, I fear the Greeks even when they, bring gifts". His Honour said that he would give the appellant one further opportunity "to get your house in order", stating again that he could not advise the appellant what to do. His Honour said that if the proceedings were not put in order they might be struck out and the appellant might have to start afresh. His Honour emphasised that it was for the appellant to identify who it was that he wanted
to sue.


The appellant then repeated his earlier submission that what he proposed to do by way ·of renaming the defendant, as set out in the paper he had  handed  to  Mr Bradley (p.29), remedied any defect.

His Honour observed that if the appellant were in a position to prove that there was in existence a corporation by the name of "The Northern Territory News", that would be another matter and that the appellant might explore that avenue; but if there was no such legal entity then the position was that Mr Bradley did not know who was  being sued. It may be somewhat difficult to accept that the solicitor for the proprietor of a business name carrying  on a newspaper business under that name, receiving a Writ in which the defendant is named by that business name,  would not understand very well that it is the proprietor which is being sued.  However,  Mr Bradley  informed  this  Court  on 1 March (see p.67)  that Nationwide News Pty Ltd conducted the newspaper business from a date after the publication
	relied on by the appellant in the Writ; further, he had always considered (see p.70) that s.27 of the Business Names Act controlled the institution of proceedings against a person by his business name. Clearly, he had not tai:en Order 50 Rule 11 into account.  In any event, at this t" e Mr Bradley believed (wrongly) that the name of the defenc~ r in the Writ was simply that of a newspaper (p.28).


His Honour then adjourned ''Mr Bradley's client's" application for 14 days (that is, to 5 November) to enable the appellant to "remedy what seemed·to be on the face of it a good objection p t forward by Mr Bradley". I  consider that in fact there was no such application properly before







the Court, because Mr Bradley's client Nationwide News P.ty Ltd claimed it was not a party to the proceedings and the only matter raised by the Summons of 12 October lacked substance (pp.20-21).

It can be seen that by this point in time the appellant had wheeled the wooden horse into his citadel. He had decided, by the way matters had proceeded in Court as a result of para.2 of his Statement of Claim, to adopt an approach which could ultimately lead only to the striking out of his Writ, because he had stated in para.2 that the defendant was a mere business name; if sued as a defendant, it lacked legal personality.

However, by 26 October he appears to have rethought his approach and decided to proceed upon less hazardous lines.

On 26 October the appellant made and :iled an affidavit in which, inter alia, he affirmed:-

II 1•	THAT	THE
registered Territory time.
 
NORTHERN	TERRITORY
business	name		of News	Services	Ltd
 NEWS
The
at the
 
was the Northern material
2.	THAT the same business Nationwide	News· Pty 1986.
 name	was	renewed	by Ltd on 7th day of March
file_4.png



	 therefore	sufficientl 

 on t e Writ.

	THAT the defendant may be better identified by prefixing 'NATIONWIDE NEWS PTY LTD, _FORMERLY NORTHERN TERRITORY NEWS SERVICES LTD, T/A'."
	THAT a change of persons was ostensibly made on 9th day of July  1986  and  signed  by Ian Collier secretary of Northern Territory News Services Ltd.


	THAT a change in the principal place of business was ostensibly lodged on 9th day of
	July 1986 by . Ian Collier secretary of Nationwide News Pty notifying change to Printers Place, Darwin, N.T., on 30th day of June 1985.
	THAT Helen Crafter of the Corporate Affairs Office, Darwin, rang the plaintiff on 21st day of September 1987 to advise that Nationwide News Pty Ltd actually took over on 1st day of July 1985."

(emphasis mine)


There is some possible contradiction  between paras 3 and 4. It will be recalled from his paper produced on 22 October (p.29) that the appellant clearly believed that Nationwide News Pty Ltd "was formerly Northern Territory News Services Ltd"; that is, he believed that they were one and the same juristic person, there having been merely a change in the name of a company. he appears from para.4 to retain that belief; if what Mr Braaiev told this Court on 1 March is correct (see p.67), the appellant was mistaken, the 2 companies are quite separate and distinct, and the defendant he should have sued was the company Northern Territory News Services Ltd (now in liquidation), which carried on the newspaper business in June 1985. Paragraphs 1 and 3 of the affidavit of 26 October indicate







that	the	appellant	had	resiled	from	his	attempt	on
22 October to amend the name of the defendant in the Writ in the way then stated; perhaps alarm bell had finally rung - "Do not trust the horse, Trojans", as Laocoon put it in the Aeneid. The appellant now considered no amendment was necessary; para.4 suggest that he contemplated an amendment to the name in the Writ, as an alternative.

Paras 1-3 indicate that he believed he could sue Northern Territory News Services Ltd. by the name The Northern Territory News. That course was not open to him if, contrary to his belief, Northern Territory News Services Ltd and Nationwide News Pty Ltd are quite separate and distinct juristic persons. See the earlier  discussion at
	Order 50 Rule 11 permits a defendant. to be sued by its business name only if the defendant is "carrying on" business under that name when the Writ  issues.  The appellant issued his Writ on 28 September 1987; it appears that at that time Nationwide News Pty 1 r1 was "carrying on" the business. If Nationwide News Pty Lt,:' was not carrying on the business in June 1985 when th 0 alleged libel was published, the appellant cannot succeed jn an action brought against that company.  If Northern Territory News Services Ltd was carrying on the business in June 1985, his  action lay against that company; but since Northern Territory News Services Ltd was not "carrying on" the business when  the Writ  issued  on 28 September 1987, it cannot be sued by the
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business name under Order 50 Rule 11; see p.17. If it is to be sued, it must be sued by its registered name, Northern Territory News Services Ltd.

Nevertheless, as far·as concerns form, the Writ was properly drawn, because a specific juristic person - the juristic person then carrying on business under the  name "The Northern Territory News" - was sufficiently identified as the defendant by virtue of Order 50  Rule 11.  That entity, it appears, was Nationwide News Pty Ltd. Even if Nationwide News Pty Ltd considered that the appellant could not possibly succeed against it, since the  action was founded on an alleged libel published before it took  over the business, it was still required to enter an Appearance,
,,_..	conditional or otherwise, in its own	name,	under	Order 50
Rule 5. Having done so, it could anply for summary judgment in its favour, under Order 17 RulP 1. If the appellant came to realize that he should have s ct Northern Territory News Services Ltd, as the juristic erson which  was  the proprietor of the newspaper busi 0 c when the alleged libel was published in June 1985, he co,:'c'      apply  under  Order  19
Rule 13	to	amend· the Writ by Sl'r>ctituting_ that company as
defendant; in effect, that is exactly what he did by his Summons of 9 November (see p.45).

On 1 November 1987 the new Supreme Court Rules came into	force;	these	Rules	applied	thereafter	to	pending


proceedings in action No.638 of 1987 in lieu of the former Rules of the Supreme Court. Rule 17.10 of the new Rules is, it may be noted, identical in practical effect with Order 50 Rule 11 of the former Rules.




The third hearing: 5 November 1987


On 5 November the 2 Interlocutory Summonses came on before Rice J. The appellant appeared as did Mr Bradley who appeared this time on "a conditional appearance for the defendant", by which he meant "The Northern Territory News"; see p.44. No transcript of the hearings of 15 and
22 October was available.


Mr Bradley said that it had been argued earlier "that there was no evidence that The Northern Territory News was a legal person". He said that fur'ther search by his search clerk had now disclo ed that "The Northern Territory News" was a registered bus:i .ess name; thus he corrected the erroneous information he he< qiven the Court on 15 and
22 October (pp.12 and 28).  He said, quite correctly, that the fact that it was a registered business name did not mean that "The Northern  Territcry News" was a juristic person. He said that if the appellant sought merely to amend the name of the defendant, his submission was (as it had been earlier) that the appellant could not do so because that
would	be	"to	change the whole nature of the proceedings•, something which the appellant was not entitled to do.

I consider that evidence of search should not have been given from the Bar table; ss.2.3 and 24 of the Business Names Act should ·have been utilized. Further, Mr Bradley stated that he appeared for the named defendant - there was no mention of Nationwide News Pty Ltd. while  submitting that his client lacked legal personality. This should not have been permitted.

Rice J. expressed concern that the appellant have legal advice on the question whether the defendant named in the Writ was a legal entity; and noted the existence of legislation (the Printers and Newspapers Act) which required the name of a publisher to be printed on his newspaper. His Honour pointed out to the appellant the difference between a legal person and a mere registered business name, a difference which the ar,pellant said he appreciated. I doubt if he was really rr scious of the distinction though ignorance of it fer rim was not bliss, but oblivion. His Honour reiterated the eed for the appellant to obtain legal
advice on the Writ was merely appellant that
 quei,tion whether the defendant named in the a business  name.  His  Honour  told  the he could not sue a business name in the
abstract and that it had to be linked with a	company	or	a person.
The appellant then referred to para.4 of his affidavit of 26 October (p.37), stating that the application "before  Martin J.  two weeks ago   was adjourned to today to allow .•. the_plaintiff ... to get things in order•.

It can be seen that if the appellant in fact intended to put to the Court, as the first 3 paragraphs of his affidavit of 26 October suggest, that he relied  upon (the former) Order 50 Rule 11 to justify his designation of the defendant by the name "The Northern Territory News", he was distracted from that approach by the turn which the hearing had taken. This is not surprising for a layman  in the atmosphere of a Court, and in the light of Mr Bradley's subffiission and the comments thereon by his Honour. Para.4 of the appellant's affidavit is not consistent with his relying on Order 50 Rule 11. It remains  doubtful  whether the 2pplicant ever knew of Order 50 Rule 11 and certainly he never mentioned it until 5 May; possibly the lawyer who he
said	gave him the "friendly advice" (see p.23) had not told
hill' why he sh01,7 r, name The Northern Territory	News	in	the Writ.


His Honour then asked Mr Bradley whether he took the point "that there's no legal entity sued". It will be recalled that Mr Bradley was appearing this time (as far as his Honour knew) for the naffied defendant on whose behalf his firm had entered a Conditional Appearance complaining only
of an irregularity concerning the date of publication of the alleged libel, .an irregularity which had been corrected in the Statement of Claim. Mr Bradley said that he took the point, and also the point about the lack of an address for service on the Writ (p.2.0) , about which he had adduced no evidehce. Mr Bradley said that -

	as I have explained to the previous Judges who have heard it the appearance of the defendant, if we can call a non-person a defendant, has been in order that these proceedings might not go too far". (emphasis mine)



Mr Bradley explained that it was for that reason that a Conditional Appearance had been entered; that explanation does not square with the facts (ss pp.7-10). Mr Bradley may have appreciated his dilemma in submitting that  the defendant for whom he had entered a Conditional App arance lacked le al personality. The fact that he was in an untenable oosition in doing so was something with which he was  neveY   squarely  faced.   Nor,  in   the   absence  of
transcr ii:,1	was	he required to account for his intimation

to the Cc'c ,·t		on 15 and 22 October that he appeared	fer	the proprietor	lop.13 and 29).

The appellant then complained about the injustice of this •technicality" concerning the name of the defendant. His Honour said:-
"As far as I can see, your action is ill-founded completely, ab initio, from the beginning.•


The appellant enquired how he could have been requi'red to rectify matters, if his action was ill-founded. Rice J. again urged the appellant to obtain legal advice on what "the real legal constitution is of The Northern Territory News•, and said that the appellant could possibly obtain that advice frorr, the Registrar of Companies.

The appellant said that he had been to that Office and "that's why I've got what I've got in the affidavit" (clearly a reference to paras 1-7 of his affidavit of
26 October, pp.37-38).


His Honour reiterated his advice that the appellant should see a lawyer whose advice would:-

	indieate to you that you'd need to reconstitute your proceedings in some way; may even have to start again.•



Rice J.	then	adjourned	the	hearing	to	1.2 November, the appellant saying - "I'll try tc get it right by that time".

Once again, at this hearing the issue as presented to and perceived by the Court was whether the defendant as named in the Writ had legal personality.
On 9 November 1987 the appellant took out a Summons under Rule 46.02 seeking various items of relief including, inter alia:-


"1.- That there be leave to amend the name of the Defendant from The Northern Territory News to Northern Territory News Services Limited formerly trading as The Northern Territory News. (Rules 36.01(4) and 36.03(b)).

2.		That there be leave former	Editor	of Defendant.•
 to join John E. Hogan	the the	Defendant as a Second



Rule 36.01(4) provides that a mistake in the name of a party (a misnomer)  may be corrected whether or not the effect is to substitute another person as a party; it does not permit this to be done where the first party lacks legal personality. Rule 36.03(b) relates to the amendment of pleadings, not of a Writ. This Summons w s supported by the appellant's affidavit of 9 November in which he affirmed,
lnter alia:-


"l. THAT I was requested by Mr Justice Rice in Chambers on 5th day of ?':ovember 1987 to get the defendant's nam12 right by 12th day of November 1987.
2. THAT immediately following said Chambers I attended at the Australian Legal Aid Office for counselling thereon, and immediately thereafter at the Corporate Affairs Office where I ascertained the most recent item on The Northern Territory News Services Limited file was a Notice of Resolution dated 24th day of 1986 whereby a liquidator was appointed for the voluntary winding up of Northern Territory News Services Ltd."
The fourth hearing; 12 November 1987


The appellant's Summons of 9 November 1987 came on before Martin J. on 12 November. The Summons of 9 October also stood adjourned to that date, but does not appear to have been adverted to. The appellant and  Mr Bradley appeared. Mr Bradley did not state this time for whom he appeared. A transcript of the proceedings before Rice J. on 5 November was available.

Mr Bradley opposed the application for relief set out in para.1 of the Summons of 9 November, submitting that in  relation  to  para.2  of  the  appellant's  affidavit of
9 November, the appellant needed leave to proceed against Northern Territory News Services Limited, because that company was in liquidation. I consider that that submission is not necessarily correct, and on the facts stated to this Court it is incorrect;  if  the  liquidation  arose  in  the
course	of	a members' voluntary winding up of that company,
as appears to be the case from para.2 of the appellant's affidavit of 9 November and from what Kr Bradley told this Court on 1 March 1988 (p.67), no leave of the Court to sue the company is required. Mr Bradley corrected  this submission on 5 May. Compare, for example, s.263(2) of the Companies Act (NT) and s.401(2) of the Companies Act (C'wealth), which require leave to proceed in  a  creditors'





voluntary winding up; and see R.A. Ringwood Pty Ltd v Lower (1968) SASR 454 at 456, 461-3. There is no suggestion that the winding up has  been completed and Northern Territory News Services Ltd dissolved.

Mr Bradley also submitted, relying on the distinction between irregularities and nullities:-


" whatever application [the appellant] makes to cure this writ, it's an impossibility; the writ is a nullity. The writ, if a nullity, is always a nullity, and can't be corrected by the Court."


This submission mistook what the appellant sought in para.l of his Summons of 9 November, because Mr Bradley took no account of Order 50 Rule 11.

Martin J. considered' that there was "a difficulty with substituting a party where there is a non-existent party" and told the appellant that "what Mr Bradley puts to me I think in essence is correct". His Honour said:-


"There's	no	evidence	before me that The Territory News .•• named as the	defendant original		Writ,	exists.	It's	not personality."
 
Northern in		the a	legal



That was correct. Further, there was evidence before his Honour para.2 of the appellant's Statement of Claim and para.l of his affidavit of 26 October - which tended to show
that "The Northern Territory News• was simply a registered business name. His Honour noted that "from your affidavit [of 26 October] you've  now  been  able to identify a company [Northern Territory News Services Ltd]   against whom you think you have a cause of action". His Honour then said:-

"The difficulty I foresee is that which you've heard Mr Bradley speak of, and which I've taken some little bit of time this morning to have a look at for myself. The Northern Territory News just doesn't exist as a legal entity. There are provisions in the Rules of Court for adding and substituting parties, but in my view they don't apply, and cannot be applied where there is a non-existent party to start with."


I respectfully agree with his Honour's general statement of the reach of the Rules. Whether those Rules applied in this case depended on whether there was a factual basis for their application; that is, whether The Northern Territory News as such was being sued. The approach indicated  takes  no account of Order 50 Rule 11. If Nationwide News Pty Ltd was the defendant, having been sued under Order 50 Rule 11  by its business name, then what the appellant was seeking to do by his Summons of 9 November was to substitute Northern Territory News Services Ltd for Northern Territory News Pty Ltd as defendant, an application which fell squarely within Rule 36.01(4). The appellant never explained to the Court
that he was simply seeking to substitute one juristic person
for another; his limited grasp of the law is manifest.
The appellant said that he had  obtained legal advice and his SuIT ons of 9 November had been drafted by a solicitor. The following dialogue then took place, at pp.19-20 of the transcript:-


"MR 1".ANN: . . • I would mention that	the been	giving	these adjournments for the changing the name of the	defendant		to name, and if---
 court has purpose of a correct

HIS HONOUR: I don't know that that's so, the court has been giving you the adjournments so that you can consider what course you ought to adopt. I don't think the court has advised you ---

MR MANN: No, well my advice from the court has been to get the name right, and so I think the court has some responsibility for what has happened in this case and bringing us back to court all the time without ---

HIS HONOUR: Well, I don't accept from you that the court has been encouraging you to make the application you have made. What the court has been saying to you, throughout, is that as the proceedings stand they cannot go on, and that you need to 1ook at who it is you ought to sue.
irn ¥..AHN: Well,  what  I  am saying is that I  got legal advice on the matter,and that legal  advice has been taken, and that  the  the  court is knocking it back again because - it doesn't matter what I do to the defendant -_the defendant's name, it wouldn't make any difference. But it  seems  to me that the court ---
HIS HONOUR: The obstacle you have is  that  and it's so basic - that you haven't sued anybody at all.

MR	MANN:
start.
 And the court hasn't seen this from the
BIS HONOUR: Well, I suspect, Mr Mann, that you may well have confused what advice the court has been able to give you about this.
MR MANN: My advice from the court was the get the name right.
HIS HONOUR:	Well ---

MR .!-'.ANN:	Three weeks ago, and last week.

HIS HONOUR: Well, that might be right, but that doesn't deny that the proceedings themselves are, as Mr Bradley puts it, a nullity. You see, what I am suggesting to you is that now that you have discovered to your own satisfaction, whether it be right or not, who it is that is capable of being sued and who you want to sue, that what ought to be done is for the issue of a new process.

MR MANN:	Can the court

HIS HONOUR: It can't - it can't - I don't believe that in these circumstances you can simply substitute somebody else as a party in proceedings which are not properly on foot in the first place. It's not the end of your remedy, it's a matter of how you go about it.n


His Honour then took up matters with Mr Bradley:-



"HIS	HONOUR:
any more?
 
Mr Bradley, do you want to say
MR' BRADLEY:	Yes,	your	Honour. finding for me on the question of the proceedings?
 Your	Honour's the	nullity	of

HIS	HONOUR:
authority	on but I'll hear
 Yes; that. you.
 I'd	just	like	to	hear	the I'm fairly satisfied about it,

MR	BRADLEY:	Yes.	I've found some authority.	If Your Honour's satisfied, I won't go into that."


This is a slightly cryptic passage. Mr Bradley had argued from the first hearing on 15 October that the named defendant was not a legal entity. On 22 October he -had submitted that the Writ should be struck out; at pp.30-31 I pointed out why Mr Bradley should not then have been heard.
No application had ever been made under Rule 23.01 to stay the action. It seems clear that his Honour. was indicating that because he considered the proceedings were a nullity, the defendant not being a legal entity, the plaintiff's applications before him would be dismissed.

The law  relating  to  nullity  was not gone into. Mr Bradley then raised the question of costs. He submitted that the Court had an inherent jurisdiction to set aside proceedings on the application of a person affected by them; and that the current proprietor of the business name, "The Northern Territory News" (that is, the company called Nationwide News  Pty Ltd) "is clearly potentially affected" by the proceedings. He submitted that it followed that an order for costs could be made in favour of Nationwide News Pty Ltd, and asked for costs in respect of "the chamber Summons issued by or on behalf of the affected person".

It may be noted that Nationwide News Pty Ltd had caused no such Summons to be issued; the only Summons was that of  12 October on behalf of the named defendant which, in Mr Bradley's submission, did not exist. His Honour  made no order in respect of the SUIP.IT'ons of 12 October, which in any event was no longer live (pp.8, 9 and 20-21).

The appellant objected to an award of costs against him on the basis that:-
" if the defendant doesn't come forward and identify himself then there should be no costs".


This, I think, was a most pertinent objection.


His Honour said to	the	appellant,	at	transcript pp.24-25:-

"But you have this initial hurdle, which has been pointed out to you now by at least 2 of the judges of this court, in relation to the foundation of.the proceedings. The law, as I understand it, and the practice and the rules and the text that I've had a look at, - that it would indicate they just can't go on. You see, Mr Mann, if - another thing I don't think you understand in this, and I am sure I tried to point it out to you a couple of weeks ago, was that in a sense Mr Bradley's client is doing you a service in that - no, just hear me.
If he hadn't turned up and pointed out the deficiencies in your proceedings, you would have gone along your way, and let's assume you went to a hearing and assume you were successful, and assume you were awarded damages, you'd have nobody from whom you could recover it. You couldn't execute it against any assets, you couldn't take any proceedings on the judgment.
So, what's being done, if you try and	look	at	it from		a	different	perspective, is to give you the opportunity, if ycu have a good cause of action end are	successful	in		getting an award of damages in respect of that, tc have somebody from whom you can recover.
MR MANN: I can understand that. It seems to me that the legal system is deficient when it forces someone who has been - er feels he has been made a victim, to go to so much trouble to find the right person, when he knows
HIS HONOUR: Well, that's the same problem that faces anybody,· Mr Mann. Do you wish to say any more?
MR MANN: Not really.
HIS HONOUR: No, very well. Well, I dismiss the plaintiff's applications. Rice J indicated in a passage of the transcript that the question of costs was inevitable, and I think that's right. I order  the  plaintiff  to pay  defendant   now, Mr Bradley, pay whose costs?"


It is clear that his Honour dismissed the plaintiff's applications because he considered the defendant named in the \i'rit was non-existent.·

Mr Bradley informed his Honour that the costs to be
paid were those of Nationwide News Pty Ltd. at p.25:-
 Then	followed


"HIS HONOUR:	That's your client?

MR BRADLEY:	Yes.
in	the	name,
 They were the ones	who	entered of	the	writ,	the		conditional
appearance	and irregular.•
 applied	to	strike	it	out	as


This statement does not sit very well with the approach hitherto taken by ¥.r Bradley. The only Conditional Appearance was that of 9 October, which makes no r:.. 1'Lion of Nationwide News Pty Ltd. If Mr Bradley's statement :! F to be accepted at face value, it indicates that hiE client, Nationwide News Pty Ltd, understood very well right :'rom the
outset that it was the defendant sued in the appellant's Writ; it would render somewhat inexplicable Mr Bradley's repeated  submiss·ions  that the defendant was not a legal
,entity, submissions  which  predicated  that The  Northern
Territory News was being sued as such. The true position appears to be that Mr Bradley was in doubt as at 12 October as to who was intended to be sued; he formed the view that the appellant was suing a defendant without legal personality, after the appellant's misleading Statement of Claim was received on 13 October. Accepting Mr Bradley's statement on 12 NoveIT er at face value, the Conditional Appearance of 9 October in any event should have been in the name of Nationwide News Pty Ltd, under Order 50 Rule 5.

The appellant objected again to an order for costs being made against him. His Honour ordered the appellant to pay the costs of Nationwide News Pty Ltd and certified under Order 64 Rule 39 that the hearing was proper for counsel to have attended.

It will be noted that his Honour had dismissed the "plaintiff's applications"; these were the appellant's summonses of 9 October (clearly properly disn:issed, though not argued - see pp.6-7) and 9 NoveIT er (see,.45).



No.794
 
On	26 November
of	1987	for
 
the	appellant	inst:tuted		action the	sa.me	alleged	iibel	against
John E. Hogan, the former	editor	of	the	ne"spaper;	note para.2 of his Summons of 9 November (p.46).
If the appellant wished to challenge the interlocutory judgment of Kartin J. of 12 November,  his first step was to seek leave to appeal from the Court of Appeal under s.53 of the Supreme Court Act. The  appellant did not at first do so; clearly he was .unaware of what the law required. Instead, on 21 Decerr er 1987, he took out a further Interlocutory Summons in proceedings No.638 of 1987 seeking the following relief:-


"1. THAT the Conditional Appearance filed by ard Keller on 9th day of October be struck out, on the ground that it is materially defective and does not comply with Rule 8.08.

	That the defendant appear in his correct name and address.


	That there be leave to the plaintiff to appropriately amend the writ.


	That	this Mann v John actions are

 action	be
E. Hogan on against the
 Joined with 794/87 Ron the grounds that both same publisher.

	That there be leave to the plaintiff to serve an amended Statement of Claim within 28 days.


	That further technical pre-trial procedures be waived and a trial date set, to avoid further obstruction tc hearing c: the plaintiff.


	That the defendant pay tc- the plaintiff costs of stamp duty on this obstructed action.


	That	all	other costs in this matter including those	of	an_d	incidental application, be costs in the cause."

 to date, to	this



On the same day the appellant filed his supporting affidavit of 17 December 1987 in which he affirmed, inter alia:-





"2. THAT I verily believe I have been oppressively exploited and obstructed by the defendant by the defendant's failure to enter a correct appea:rance as required by Rule 8.08 and by the defendant's subsequent oppressive exploitation of my legal inexperience in order to obtain a striking of the writ, and costs for Nationwide News Pty Ltd. .

3.	THAT	I	verily	believe	the recognise natural justice in
 Court failed to this	matter	by
its	application	of	costs
denying me a hearing.
 against me and by

4 • THl>.T the defendant, by failing to identify itself as required by Rule 8.08, thereby caused needless further applications and attendances in this matter.
	THAT I only became aware of my situation following recent advice that I should consult Williams Supreme Court Practice.


	THAT, had the defendant appeared correctly, I verily believe my application to amend would have been immediately successful, and that I would, further, have been spared additional document preparation, stamp duty, and attempted services upon the defendant, all matters vexatious to the circumstances of my situation."






The fifth hearing; 7 January 1988


The appellant's summons,, 21 December 1987 came on for hearing on 7 January 1988 be,cre the Chief Justice. It had not been served on -Ward Keller; the application was heard-ex parte.

The	appellant appeared, relied on his affidavit of
17 December and made 4 submissions.
First, that the Writ had been struck  out  by Martin J. on 12 November because the title was incorrect; it may be noted that this was not so Martin J.  had  not ordered that the Writ be struck out, but had dismissed the appellant's application of 9. November for leave tc  "amend the name of the defenda·nt" in the Writ.

Second, that the defendant had been correctly sued in the Writ by its business name "The Northern Territory News", by virtue of  Rule 17.10;  it  may  be  noted that Rule 17.10 came into force on 1 November 1987 and so was not in force on 28 September when the appellant issued his Writ. It did not authorize retrospectively what the appellant had done on 28 September. Nevertheless, in making  this submission it can be seen that the appellant had returned to the case he may have intended to make in paras 1 to 3 of his affidavit of 22 October in relation to the predecessor of Rule 17.10, that is, Order 50 Rule 11; or he was finally coming to some proper understanding of the legal basis on which he had narred the defc:-C:ant in his Writ. This ·was the first time the applicant dr,,· the attention of the Court explicitly to the real l:-,ejs upon which he had issued his Writ - that the defendant dPsignated in the Writ by the name "The Northern Territory News" was a defendant named by its business name; it was the fifth time the appellant had appeared before the Court.
Third, that the defendant had not properly appeared tc the Writ in that the Conditional Appearance of 9 October did not state the name and address of the person appearing as required by Rule 8.08 and Form BB, and should be struck out. As to this submission, it may be noted that Rule 8.08 came into force· on 1 Noverr er 1987. The Conditional Appearance of 9 October to a Writ in which the defendant was sued in its business name under Order 50 Rule 11, should have been in the proper name of the defendant sued, under Order 50 Rule 5. For the reasons stated on pp.17 and 39 the defendant sued was Nationwide News Pty Ltd. It seems that the appellant was in error in suing that company, as no doubt he intended to sue the company which conducted the newspaper business at the time the alleged libel was published in June 1985. It seems he wrongly thought that Nationwide News Pty Ltd had been carrying on the b siness in June 1985, and had later simply changed its name; see pp.20-21 and 29. A search of the Register of Business Names kept under the Business Names Act would have disclosed to the appellant the nam , the juristic person which was carrying  on  the  ne,-0   ·2per  business  under  the name "The Northern Territory Ne,:s •· in June 1985; if it was that juristic person _whic he intended to sue in his Writ of September 1987 he had to sue it by its registered name, as it no longer carried on the business - see p.39. Hence, no doubt, the appellant's application in para.I of his Summons en 9 November (p.45).
Fourth, that costs had been wrongly awarded against him on 12 November 1987 in favour of Nationwide News Pty Ltd which had not appeared to the Writ.

The	Chief	Justice	noted	that	the order made en

12 Nove ber· was	that	the	appellant's dismissed.
 applications	be


In attacking the form of the Conditional Appearance of 9 October the appellant also relied on the following extract from p.1167 of Williams Supreme Court Practice (Vol.1, 2nd ed):-


"Wrong name

A person sued in a wrong name should appear in his correct name and state in his memorandum of appearance that he has been sued in the wrong name (Alexander Korda Film Productions Ltd v Columbia Pictures Corporation Ltd (1946) 2 All E.R. 424). The plaintiff may then obtain leave to amend the title b\· substituting the correct name."


One,;, again the ,,n,ellant was taking the Court off on a false track. The ext,·,ct cited from Williams is directed to the situation of t .e- misnomer of· a defendant, discussed at pp.13-14 and. 33-34. That was not the case here; it was  not a case of a defenaant being wrongly named. The extract from Williams was inapplicable to the factual situation. The appellant's submission was that it was because Nationwide News Pty Ltd had not appeared in its correct name that the
plaintiff	was	unable	to	amend	his	Writ;	there		is	no subEtance in that submission.	It will be recalled	that	in
his second and major submission above (p.58) the appellant contended t_hat the defendant (Nationwide News Pty Ltd) had
been	corr.ectly	named	in	the	Writ	under Rule 17.1o.	In
essence that submission is correct, though the authority was Order 50 Rule 11 not Rule 17.10. It is correct that the defendant Nationwide News Pty Ltd had not entered a Conditional Appearance in that name, as required by Order 50 Rule 5. If it had done so, and the appellant had then wished to amend the Writ by substituting as defendant Northern Territory News Services Limited (in liquidation) as indicated in para.l of his Summons of 9 November, the question before the Court would have been quite clear-cut, none of the argument which absorbed the various interlocutory hearings would have arisen, and the interlocutory hearing on 12 November would not have proceeded on the entirely false basis on which  it in fact
proceeded. But it was the way in which the appellant had phrased tr 0	0pening words of para.2 of his Statement of Claim  of  j3 October  which  led to the false issue of the
legal perE'r.ality of the defendant as named, being raised before th£ various Judges at the interlocutcry hearings. Had the appellant not misled Mr Bradley and the Court by pleading in this way, and had he understood what he was doing in the first place by naming The Northern Territory News  in  the Writ,  the  issues would  have properly been
presented to the Court and any application to substitute as defendant one juristic person for another, would not have presented any difficulty. So it was not the failure of the defendant to observe Order 50 Rule 5 which caused a problem when the appellant applied to amend his Writ; it was the
•misleading terms of para.2 of the appellant's Statement of Claim which had misled the Court into focussing on the nullity point, and had obscured  the  fact that Order 50 Rule 11 applied.

The Chief Justice said that the point on Rule 17.10 should have been raised  before Martin J. on 12 November. His Honour then read the transcript of  the  proceedings  of
12 Nove ber  and informed the appellant that if he contended

that Martin J. had wrongly dismissed	his	applications	his

only	remedy	was	to	seek	leave jud"'"ent.	His Honour	then	ordered
21 December be struck out.
 to	appeal that	the
 against that summons	of



The appellant promptly took appropriate action foc:c,<ing his Honour's indication; the next day he initiated prcc 0dings in this Court.
The application for leave to appeal


On 8 January 1988 the appellant filed in this Court an application for leave to appeal from the interlocutory
. judgment of }'.artin J of 12 November. As the application was not filed within the 28 days required by Rule 85.03, the appellant also sought under Rule 85.03(2) that compliance with that time provision be dispensed with. On 14 January Ward Keller entered an appearance for the Northern Territory News as respondent; on 27 April Mr Bradley explained that this had been done in his absence (transcript, p.85).

On the application for leave and on the appeal the appellant relied on his affidavit of 7 January 1988 in which he affirmed:-

"1.	THAT	'THE NORTHERN TERRITORY NEWS'	correctly
and	legally	identified	the	respondent	in accordance with rule 17.10.

	THAT 1987 15th

 my	application filed 9th day of October and subsequent	attendance	at	court	on day	of	October 1987 were unnecessarily
caused appear
 by the failurE	of	the	respondent	to
within the tirr,e limited for appearance
in the writ.
	THAT further unnecessary court attendances on 22nd day of October 1987, 5th day of November 1987, and 12th day of November 1987 were caused by the failure of the respondent to comply with the requirements of Williams Supreme Court Practice page 1167 under 'Wrong name', and I was unaware at the time. ·


	THAT because of the failure of the respondent to comply with the requirements of Writ, Rules, and Supreme Court Practice, I was

caused unnecessary expenses for professional consultation on 6th day of November 1987, stamp duty for further writ (794/87 against John E. Hogan), car travel, and documents, plus time for related travel, court attendance, document preparation, copying, filing and service; which expenses of time and money were especially exploitive and oppressive to me in my circumstances of no job, no savings, considerable debt, and no legal representation.•


The	application	for	leave came on for hearing on
1 March; both the  appellant  and  Mr Bradley  appeared. Mr Bradley said that he appeared for the named defendant or rather "for a company which has an interest in the background of The Northern Territory News". He referred to the "confusion of the identity of the defendant". He was then asked for whom he appeared and replied (transcript, p.2) :-


"I appear for Nationwide News Pty Ltd, Your Honour. The strangeness of my appearance arise from the fact that The Northern Territory News is not a legal person and the proceedings were dismissed for reasons relating to that. During the course of proceedings I was interested to look after the interests of the person who is the current proprietor of the newspaper called the Northern Territory News". (emphasis mine)


It may be noted that the	only	"proceedings"	dismissed	on
12 November were the appellant's applications of 9 October and 9 Nove er; Mr Bradley may have mistakenly tho ght that the action had been struck out. Mr Bradley pointed out that he· had informed the Court at the first inte,rlocutory hearing
on 15 October that he appeared for the proprietor of the Northern Territory News (p.13), "and my appearance continued after that".

The matter was raised again at transcript p.18 when, in response to a question as to the name of the party which had conditionally appeared on 9 October, Mr Bradley said:-


"I appeared as the proprietor. I advised the court when I first appeared that one of the irregularities was the name of the defendant, Your Honour, and I said - I mean, I don't remember my words and I don't have the advantage of a transcript, but I think I have always made it clear that I act for the current proprietor of the NT News---"


The appellant submitted that on 12 Noverr er 1987 Martin J. had "nullified the Writ" issued on 28 Septerr er 1987 "ostensibly because the defendant's name was wrong"; I note that his Honour had not purported to "nullify"  the Writ. The appellant also said that his Honour had dismissed his Surr ons of 9 Noverr er 1987; that is correct, and that is all his Honour did which is of significance in this appeal. The appellant submitted that the "nullification of the Writ" was wrong because of the operation of Rule 17.10; by virtue of that Rule, he contended, he was entitled to proceed under the name "The Northern Territory News". That is to say, his submission was that Rule 17.10 which did not come into force
until 1 November 1987, was the legal basis for his using the name under which a person was carrying on business, as the name of the defendant in the Writ he had issued over 4 weeks before, on 28 September. I consider that Rule 17.10 does not have retrospective effect; however Order 50 Rule 11, which was in force on 28 September 1987, authorized the course of action taken on that date by the appellant in designating the defendant by the name "The Northern Territory News• in the Writ.

The appellant submitted that the Conditional Appearance of 9 October did not accord with the requirements of p.1167 of Williams; I have already dealt with that submission, which he had made before the Chief Justice on
7 January, at pp.59-61. It was simply inapposite to the situation/ this was not a case of misnomer.

He further submitted that Nationwide News Pty Ltd was not entitled to costs as it had not entered an Appearance under Rule 8.08(2). That Rule was not in force
until	1 November.	The Conditional	Appearance
 company	should of	9 October
 have in
 entered the its	proper
(reaistered)	name;	it did not comply with Order 50 Rule 5.
It is clear that the company did	not	regard	itself	as	a party	to	the	action,	despite	Mr Bradley's		statement on
12 November (pp.54).
l-:.r   Bradley summed up the relevant background as	he understood it, as follows, at transcript p.14:-

" So the correct  information,  I think, Your Honour, is that The Northern Territory News is the name of a newspaper; The Northern Territory News is a registered business name. ·

The registered business name was owned, at the time of the publication of the news item complained of, by a company known· as Northern Ter itory News Services Limited. That company is now in liquidation and, I might say, with a filed notice or affidavit or statement as to its liquidity, it wasn't, of course, for any reason other than a reorganisation of the structure of News Corporation.
It was transferred as a result of that, from l July 1985 to Nationwide News Services Limited, (sic) I think, Your Honour, the person for whom I now appear and the person for whom I have during the course of these proceedings appeared. [This is clearly intended to be a reference to Nationwide News Pty Ltd]
When the matter came on before a variety of judges last year, the problem of the definition of the defendant arose, and either the Writ was a nullity or my friend had to convince the court that it was appropriate in the circumstances to change the name of the defendant. I think, Your Honour, I'm not sure whether it was Your Honour or two other judges
- or at least one other judge being Martin J - gave extensions of time for Mr Mann to put the house in order, so to speak, and suggested possible avenues of enquiry he could make and the possibility of obtaining legal advice."


Mr Bradley submitted that there were a· number of defects in the application for leave to appeal. The application had not been filed within 28 days of the judgment of 12 November 1987 (Rule 85.03(1). The appellant would need to obtain the order he sought under
Rule 85.03(2),   dispensing   with    compliance    with Rule 85.03(1). Rule 85.04(2) had not been complied with, in that the appellant's supporting affidavit of 7 January 1988
did not properly set out the nature of the proceedings relating to the application, the questions involved were stated in a confused way, no reasons were stated why the 28 day time-limit should be waived, and there was no statement of the reasons why leave to appeal should be given.

Mr Bradley said that he had always conceded that the Conditional Appearance filed on 9 October was •1acking in its form•. Mr Bradley continued at transcript p.18:-

"As I understood, always my obligation and the obligation of my client, was to continue to appear to sort out the problem in procedure, and it's on that basis that ultimately I asked for an order in favour o:f Nationwide News Pty Ltd, and His Honour made the order without - and I was - at the time that the submission was made, I would have to be the first to say that I was unable to provide any authority for providing an order for costs in favour of an unnamed party, other than the fact that the matter is in the discretion of the court, and that the party had continued to appear, for the assistance of the court and at the implied request of it,.• (emphasis mine)


As I pointed out earlier (p.31) Mr Bradley appeared throughout the interlocutory proceedings and before this Court in an interest adverse to the appellant; neither he nor his client appeared simply to assist the Court and there was no implied request by the Court that he or his client
continue to appear. It is important that the  role  of counsel be clear beyond doubt, particularly when the other party lacks legal representation. Mr Bradley was not amicus curiae. It is clear that Mr Bradley was genuinely concerned from 13 October with the problem as he perceived it,  that the appellant had issued a Writ against a defendant which lacked legal personality; he was misled by para.2 of the appellant's Statement of Claim of 13 October, he wrongly believed that s.27 of the Business Names Act was the only applicable provision, and he failed to take into account Order 50 Rule 11.

Mr Bradley submitted that Rule 17.10 did not apply to the proceedings, on  the basis that if the proceedings were a nullity when the Writ issued on 28 September 1987, they remained a nullity. It is correct that Rule 17.10 does not retrospectively apply. But Mr Bradley's submission does not meet the real thrust of the appellant's submission which challenges the view that the proceedings were a nullity when the Writ i ,rF-o, and this, no doubt, is because the ar:pellant  f25iec  to  refer  to  Order 50   Rule 11   and l".r Eradley failed to take account of it. Mr Bradley submitted that- the appellant could properly have named "The
Northern	Territory defendant		only	if
 News"	in	the	Writ as designating the
the	requirements	of	s.27(1)	of	the
Business Names Act	were met, including the requirement that
the name was an unregistered business name.	Mr Bradley	was
then	asked if there was any Rule in the former Rules of the Supreme	Court	(applicable	when	the	Writ	issued	on
28 September	1987)	which	corresponded	to Rule 17.10.	He
replied (at transcript p.19):-


"No, Your Honour. I haven't looked at  that question today, and that's always been my understanding of the old rule, that you could only sue ·in a business name where the business name was an unregistered business name. That was  pursuant to the provisions of the Business Names Act itself." (emphasis mine)


This was a misapprehension of the law; it takes no account of  Order 50  Rule 11.  Clearly   it   had   conditioned Mr Bradley's approach from the outset; it was not until a hearing on 27 April (transcript pp.86-87) that Mr Bradley stated that a different view was possible, based on Order 50 of the former Rules.

Order 17 of the current Supreme Court Rules and the correspcncing Order 50 in the former Rules are derived from Order l r·, of the Rules of the Supreme Court in Englar.a, introdt· N." in 1891; for an account of the reasons Order 4 BA was intrr uced see T.K. Nuttall "Service under Order 48A" in
(1896) l?	I-OR   53.	See also p.17.


Section 27 of the Business Names Act provides:-


"(l) Proceedings may be taken and prosecuted in any court of competent jurisdiction against any person
or persons in the business		name		under		which		the person		is	or the persons are carrying on business if that business name is not registered under	this Act	and		the	name	shall,		for the purpose of the proceedings be		a		sufficient		designation		of		the person		or persons in all writs, sammonses, plaints nd other leg l documents and instruments			and	any Judgment obtained or order made in such proceedings may be enforced			against	that		person	er	against those	persons or any of those persons, as the case
may be."	(emphasis mine)


This is similar in effect to Part 64 Rule 2 of the NSW Supreme Court Rules 1970. It is also similar to Order 42 Rule 13 of the Federal Court Rules which makes it clear that in proceedings in the Federal Court of Australia, a defendant who conducts a business under a registered business name (as here), must be sued in his own name and cannot be sued by his business name. Such provisions stand in sharp contrast to the wording of Order 50 Rule 11 of the former Rules of the Supreme  Court,  to  the  current  Rule 17.10, and to the corresponding Rules of Court in Enaland (Order 81 Rule 9) and in the States of Victoria,  c eensland, South Australia  and  Western Australia, which
ci,,  no	distinction	between	registered	and	unregistered
t•:r: ress names.


It is not correct, in my opinion, to say that the appellant could describe the defendant in his Writ by the narre "The Northern Territory News" only if the requirements of s.27(1) of the Business Names Act were met; and in particular only if that name was an unregistered business
name. I consider that the appellant was entitled to institute his action in the Supreme Court, under and in accordance with Order 50 Rule 11 as it stood when he issued his Writ. Delfino v Trevis (No.l) (1963) NSWR 191 is a persuasive authority directly in point. I consider it should  be followed;  see Mccoll v Bright (1939) VLR 204 at
211. In Delfino's case (supra), the plaintiff had sued 2 persons and the proprietor of a registered business name. He sued the proprietor in his business name. It was contended that he should have sued the proprietor in his own name. Order 28 Rule 17 of the Rules then in force in the Supreme Court of New South Wales was similar to Order 50 Rule 11 of the former Rules of the Supreme Court; s.13(3) of the Business Names Act 1934-1957 (NSW) (in force when the case was decided in 1961) was similar in effect to s.27(1) of the Business Names Act. The Full Court of the Supreme Court of New South Wales held  that the  procedure   under
Order 28 plaintiff.
 Rule 17	was	nevertheless	available	to	the

The Court of Appeal en 4 !-'.arch granted the appellant leave to appeal, dispensing pursuant to Rule 2.04 w{th compliance with Rules 85.03(1) and 65.04(2) to the extent necessary.





The appeal


The	appeal came on for hearing before the Court on
10 March, bu	did	not	proceed	very	far.	Mr Bracher	of
Counsel appeared for Nationwide News Pty Ltd and undertook that that company would enter an Appearance in the appeal in its registered  name.  This was done on 5  ay.  Mr Bradley for Nationwide News Pty Ltd sought that one of the Judges disqualify himself from sitting on the appeal, on the ground of reasonable apprehension of bias; his Honour acceded to that application, and proceedings were  adjourned to the April Sittings before the Court as presently constituted.

When the appeal came on for  hearing  on  27 April Mr Bradley explained his "reasons for the initial appearance on behalf of the Northern Territory  News  and  the appearance in this appeal on behalf of that respondent." He referred to his submissions on 15 October and the basis of his appearance in the proceedings, as then stated; see p.13. He said that at the subsequent interlocutory hearings there had been a reference to "amicus", and that he had-

" appeared because there appeared to be an error on the face of the proceedings and, as the matters were adjourned, it seemed to me in the absence of any direction to the contrary, it would have been a discourtesy of me to cease _appearing." (transcript, p.82)
He said that he had:-



	always appeared in order that the orderly fashion •..•

 
on instructions from the matters may proceed
 
News in an



He said that he appeared:-

-.	for the current	proprietor	of		the		business name		who	on		one argument would be the defendant. If the cause of action was found to	be		valid	the proprietor		of the business name at the date of the institution			of		the	proceedings		was		indeed Nationwide News.• (transcript, p.85)


The Chief Justice then raised with Mr Bradley whether if no Appearance to the Writ had been entered the appellant would have been able to enforce any judgment he obtained against any person. It  was  at  this  point  that Hr Bradley indicated that he had now become aware of the significance of Order 50. Be said:-

"There's one matter which I should •..		advise		you of.				When	I			addressed		matters		[in		the interlocutory hearings] I relied on the			provisions of	the Business Names Act, which provides that you can only sue a person in t_he business name if		it's unregistered			...	there's	a specific Order in the old Supreme		Court		Rules		Order 50,		I		think possibly		generally .•• This Rule was brought to my attention by Counsel who last appeared [Mr Bracher] if	my	friend		relies		on that Rule, which he never relied on in the Court below, then I would be making	submissions			as to otherwise the invalidity of the proceedings in terms of not still		following the requirements of order here (sic) ..• I can only apologise for my lack of knowledge of	the		law,	I relied	on the Act rather than the Rules.		There is a specific provision in the current Rules relating
to this of a similar vein and I knew it was in the new Rules but I didn't believe it to be in the old Rules.• (transcript, pp.86-87)

The appellant said that one of his arguments would be that the Northern Territory News was a person.

The hearing was then adjourned to 5 May so that the appellant could have an opportunity to examine the transcripts of proceedings at the interlocutory hearings and to file and serve a Notice of Appeal. Mr Bradley had quite properly drawn to the attention of the Court that no appeal had been properly instituted: the appellant had not complied with any of the Rules regulating appeals there was no Notice of Appeal (Rule 85.09), no appeal book, and the requirements of Order 84 had not been met. The appellant was directed to·prepare file and serve by 3 .May a :Kotice of Appeal in accordance with Rule 85.10.

In his Notice of Appeal filed on 3  ay the appellant stated his grounds of appeal from the whole of the interlocutory judgment of 12 November, as follows:-


"3.	The		respondent substantially		identified Territory	News,	on	the severally:
 
was	properly by the name The bases,	singly
 
and/or Korthern and/or

(a)
 of being a corporate 8.2.52) in fact and/or by years;
 entity custom
 (since of	36

(b)
 of the respondent's own admission in its Sunday Territorian and Northern Territory News newspapers;
( C)		of	the	decision	in	Korda	V	Columbia Pictures;

	of Sections 3 and 7 of the	Printers	and Newspapers Act;
	of Supreme court Rule 17.10.

	Costs were wrongly awarded to Nationwide News Pty Ltd, which is not the defendant and which did not appear by name until 12th day of Noverr er 1987, contrary to Williams' Supreme Court Practice (page 1167, Wrong name) and the intent of Section 8 of the Printers and Newspapers Act, and again in this Appeal did not appear with certainty until 10th day of Karch 1988, similarly contrarily.


	Alternatively	the initio	and	appearance particularly	oppressive subsequent affects.

 proceedings	were	void ab void,	vexatious,		and to	the		appellant in its

	Alternatively, the proceeding is Martin's dismissal for hearing and/or oppressive."

 the Writ was not declared null, still	active,		and	Justice of the appellant's applications amendment	was	incorrect	and


Iri support of Grounds 3(a) and (b) of his Notice of Appeal the appellant tendered by leave a copy of part of the last page of the Northern Territory News newspaper of
14 June 1985. The following words are printed at the bottom of that page:-

"Published by J.E. Hogan for the Northern Territory News; 28 Mitchell Street., Dandn, N.T. (Telephone 816582) and printed at that address by Kevin Kelly."

The appellant submitted that this was evidence that the defendant named in the Writ had legal personality and was the proprietor of the newspaper. The precise meaning of the





words quoted is somewhat unclear, when read in the light of ss.3, 6 and 7 of the Printers and Newspapers Act but in any event do not, in my opinion, go to establish that the defendant named in the Writ, which is clearly a registered business name, has legal personality.

As to Ground 3(c) the appellant submitted that the name "The Northern Territory News" in the Writ of
28 September 1987 sufficiently identified the proprietor of the newspaper of that name as at 14 June 1985. He relied on Alexander Korda Film Productions Ltd v Columbia Pictures Corporation Ltd (supra) in support of this submission. I would reject this submission for the reasons stated at p.17, since it is now clear that the proprietor at the time of the alleged libel was no longer the proprietor when the Writ issued. It was not a misnomer within the rule stated  on p.34.

The appellant's principal argument was based on Gro1:r.c 3 ( e); he submitted initially, in effect, that by virtue of Rule 17.10 he had sufficiently named a defendant with juristic personality in the Writ, by using the designation "The Northern Territory News". When it '-'as pointed out to him that the Rule closely corresponding to Rule 17.10   and  in  force  when  he  issued  his   rit  on
27 September 1987 was Rule 11 of Order 50 of the former Rules of Court, he founded his submission on that provision.





r Bradley appeared for Nationwide News Pty Ltd, a juristic person which, he said, "was in some ways not the appropriate defendant to  the  proceedings•.  He said that his -


"	appearances before the very beginning been in order on an orderly footing and in the ••• correct defendant is
 
Court have from  the to set the proceedings order to ensure that named."

Mr Bradley submitted that the proceedings  had always been irregular and the appeal was itself  irregular and incompetent - it was out of time, the Notice of Appeal did not accord in some respects with the required form, the judgment under appeal had not  been  authenticated under Order 60 and there was no Appeal Book. The Court waived non-compliance with the Rules to the extent necessary to enable the app,eal to be dealt with, without further delay; the only relevant documents which had not been referred to were the appellant's affidavits of 26 October and
9 November, the matters in issue were now clear and closely confined and no injustice would be caused by the appeal immediately proceeding.

Mr Bradley's submissions on the ground of appeal based on Order 50 Rule 11 were, in summary, as follo..-s. the applicant had not relied on Order 50 Rule 11 when naming the defendant in his Writ; it was obvious that he did not  know of the existence of the provision until today (5 ay). It





was clear that he intended to sue Northern Territory News Services Ltd and not Nationwide News Pty Ltd which was not carrying on the newspaper business in June 1985; the name of the defendant in the Writ, The_Northern Territory News, did not designate Northern Territory News Services Ltd even if Order 50 Rule 11 applied. The appellant could not rely on Order 50 Rule 11 because he had not complied with the reguirernents of that provision, namely, that he serve the Writ in accordance with Order 50 Rule 3 and give at the time of service the notice required by Order 50 Rule 4. Natiomdde News Pty Ltd was not precluded from relying en the non-compliance with Rules 3 and 4 by the Conditional Appearance of 9 October. Since the appellant had never sought in the interlocutory hearings to rely on Order 50 Rule 11, he could not do so on appeal. The various  interlo utory hearings were to enable the appellant to "get his house in order"; while he may now be able to obtain leave to proceed under Order 50 Rule 11 or Rule 17.10 he cannot presently rely on either provision because he had not observed the provisions of Orccr 50 Rules 3 and 4.

In my opinion there is no substance in these submissions. It is obvious that the appellant has an extremely limited and confused knowledge of the relevant procedural law; the history of the interlocutory hearings establishes this with crystal clarity. But the fact that he was personally not aware of rder 50 Rule 11 does not in any
way prevent his relying upon it, if what he did fell within its provisions. It appears from para.2 of his Staterr,ent of Claim of 30 September, and as at 22 and 26 October, that he believed that Nationwide News Pty Ltd and Northern Territory News Services Ltd were one and the same entity; see pp.21-22, 29 and 37-38. In law and in fact, he sued Nationwide News Pty Ltd when he issued his Writ on
28 September 1987; see pp.17 and 39. The appellant has not shown that he complied with Order 50 Rules 3 and 4, but Nationwide News Pty Ltd cannot raise those matters at this stage; the only question raised by the Conditional Appearance of 9 October (entered on the instructions of Nationwide News Pty Ltd (p.54)) was the question of the date of the alleged libel (pp.7,8) a question resolved by the appellant's Statement  of Claim of 15 October (p.10), and a knowledged by Mr Bradley at the hearing of 15 October as no longer in issue (pp.20-21). The Conditional Appearance since that tin,e operated as an unconditional Appearance, though it should have heen in the name of Nationwide News Pty Ltd under Order 50 F le 5.

The Ecurces oft confusion in the interlocutory hearings may be clearly seen. Mr Bradley·believed that s.27(1) of the Business Names Act ruled out the use of the business name in this case. He overlooked Order 50 Rule 11. The appellant lacked a sufficient understanding of the law and of what he was abovt, to explain to the Court why he had
issued the Writ against a defendant he designated as "The Northern Territory News". When the appellant by para.2 of his Statement of Claim of 13 October raised a false issue of the legal personality of the named defendant, the combination of Mr Bradley's misperception of the law and the appellant's ihability to explain the true basis of his naming "The Northern Territory News" in his Writ, resulted in that issue becoming the sole focus of attention before the various Judges at the first 4 of the interlocutory hearings. It led ultimately to the interlocutory judgrnent of 12 November proceeding on an entirely false basis.

Since Order 50 Rule 11 warranted the naming of Nationwide News Pty Ltd in the manner set out in the Writ, no question of the defendant lacking legal personality should have arisen, the Writ and proceedings were not a nullity and the appellant's application of 9 November to substitute a defendant fell to be considered upon quite different principleP to those upon which it was in -fact dealt with.

As will r apparent from my review of the histcry of these proceedir,0,- I consider that the interlocutory
judgrr.ent		of	12 November		proceeded basis.	Nevertheless in	my		opinion
 upon an entirely false his	Honour	correctly
dismissed the appellant's Interlocutory Summons of 9 October which was comple ely misconceived (pp.6-7).	Shorn	of	the
confusion which earlier surrounded it, the appellant's Interlocutory Surr ons of 9 Noverr er (p.45) was. a straightforward application to substitute Northern Territory News Services Ltd for Northern Territory News Pty Ltd as defendant, and should have been granted.

I would allow the appeal in part by quashing so much of the interlocutory judgment of 12 Noverr er as dismissed the appellant's application to substitute Northern Territory News Services Ltd as the defendant; in lieu, I would grant that application. I would affirm that part of the judgment which dismissed the appellant's application of
9 October. I would quash the order that the appellant pay the costs of Nationwide News Pty Ltd, and hear the parties further on the question of costs.




