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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.320 of 1987
BETWEEN:



ARAFURA FINANCE CORPORATION PTY LTD
Plaintiff


AND:



KOOBA PTY LTD
Defendant





MUIRHEAD A.J.



REASONS FOR JUDGMENT
(Delivered Thursday, 3 September 1987)


I have before me a summons seeking the winding up of Kooba Pty Ltd (Kooba) at the instance of Arafura Finance Corporation Pty Ltd (Arafura). The provision of the Rules as to matters precedent have been complied with. Mr Robert Southwell (Southwell) as Receiver and Manager of Magic Moon Investments Pty Ltd
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(Magic Moon), a creditor of Kooba, supports the summons and orders sought. Kooba contests the issue, denying its indebtedness. The summons is based essentially on Kooba's failure to comply with a Notice given pursuant to Section 364(2) of the Companies (Northern Territory) Code and dated 28th April 1987. The summons  is supported by affidavit of Roman Solczaniuk a director of Arafura, an affidavit sworn almost three months ago. He there deposed, after referring to formal matters as to incorporation and the capital structure of Kooba, that as at the date of the S.364 Notice, Kooba was indebted to Arafura in the sum of $188,246.88. This indebtedness allegedly arose out of a guarantee executed by Kooba in Arafura's favour dated 1st May 1986, to secure Magic Moon's obligations to Arafura, under a debt factoring deed of the same date executed between Arafura and Magic Moon. On that date  also Magic Moon as mortgagor granted an equitable charge over certain securities to Arafura.

Mr Solczaniuk deposes that the total sum due and specified in the Section 364(2) Notice was made up as follows:-

	$41,448.69 - Overpayment	on an invoice	sold by Magic Moon to Arafura on 14th March 1987.
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	.		$36,798.19 - A debt due from Magic Moon to Arafura, acknowledged by  deed  dated  the 2nd September,1986 at the time Magic Moon, (which was then in dire straits), requested Arafura to appoint a Receiver and Manager of its assets and undertaking (Exhibit RS2).


	.	$110,000 Being the amount demanded  of Arafura by solicitors acting for the Receiver and Manager of Magic Moon, being an amount due to creditors and to the Receiver and Manager as remuneration. This claim  was based on Arafura's indemnity of the Receiver against "all claims owing by Magic Moon Investments Pty Ltd (Receiver and Manager Appointed)."


Mr Solczaniuk then deposed to $40,000 paid by Arafura to the Receiver consequent upon that demand,
$30,000 on 6th May 1987 and	the balance of $10,000	on 24th May 1987.

The history of this matter is long and complicated. After Mr Riley, counsel for Arafura, had opened, as he had in the course of that opening referred to some doubts or difficulties in proof that the full sum demanded in the Notice was due,

Mr Mildren Q.C. submitted that I should, upon the authorities which I will refer to later, forthwith dismiss the summons. This I refused to do.  He thereupon asked that I should adjourn the matter to a future date and direct the parties to make discovery
and permit inspection of documents. also	refused.	In	addition	to
 This application I
the	affidavit	of
Mr Solczaniuk I have referred to, he filed an additional affidavit sworn 30th July 1987 in answer to an affidavit sworn by Raymond Thomas Reilly, a director of Kooba on 23rd July last. The application was supported also by an affidavit sworn by Robert Southwell, Receiver and Manager of Magic Moon who had been permitted by order of this Court to carry on the business of that company until an order that it be wound up was made on 5th March last, its creditors at that time exceeding $500,000 in value.

The deponents were cross-examined upon their affidavits. Where there is a conflict between the testimony of Mr Solczaniuk and Mr Reilly I prefer the testimony of the former.

I leave	aside for	the	moment the	debt	of
$36,798.19. As to the other components which made up the balance of $188,246.88 there is something I think to be said for Mr Mildren's arguments that a  bona fide
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argument exists. That is to say I am not  persuaded that I can now make an accurate assessment of the exact amount due at the date of the Notice of Demand.  Such an assessment depends in part on interpretation of the many documents and findings as to discussions, transactions and accounting procedures over an extended period. Without discovery of documents it is difficult to finally assess arithmetical accuracy and, indeed, some issues as to credibility. I say this particularly as Kooba was not, or at least may not have been a party to some of the transactions and discussions. I do not say that the balance claimed in the Notice was not due and owing. I just cannot make a finding on the limited material before me one way or the other.

But it is important that I should examine the question as to whether $36,798.19 was then due and owing and if so whether I should, in view of recent authorities, make a winding up order on the basis that liability for only part of the sum referred to in the Notice is established, dismiss the summons, or make some other order.

On 1st May 1986 Magic Moon was carrying on business as a builder  trading  as  Reilly  Builders. Mr Reilly (who I have referred to earlier) was a working director of Magic Moon and also of Kooba.
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Reilly Builders was building a post office at Katherine. Its financial position was difficult and it was imperative that monies due under the contract be promptly received. There were apparently some
prospects that		a	profit	on forthcoming.		For	this reason factor its	debts to	Arafura.
 this project would be Magic Moon decided to On 1st May 1986 three
documents were executed to achieve this end:-


	Factoring Deed (Exhibit RS3 to affidavit of Roman Solczaniuk sworn 27/5/86)



	Equitable Charge affidavit)

 
(Exhibit RS4 to	above


	Deed of Guarantee (Exhibit RS2 to	above affidavit)


Pursuant to the last document (not elegant in all its draftsrnanship) Kooba guaranteed performance of Magic Moon's obligations to Arafura under the Factoring Deed (referred to as ''the agreement'' in the Deed of Guarantee.)










follows:
 Clauses 8 &  9	of	this	Guarantee	read	as



''8. The Guarantor hereby indemnifies Arafura and shall hold Arafura harmless against any and all losses and expenses whatsoever directly or indirectly arising from or by virtue of any default whatsoever on the part of the Seller under the said Agreement.

9. This Guarantee shall be a continuing Guarantee and shall be irrevocable and shall remain in full force and effect until all moneys owing in respect of the Agreement have been fully paid and satisfied and all covenants and obligations on the part of the Seller have been fully performed and discharged."


Matters did not proceed favourably and  on 2nd September 1986 the directors of Magic Moon executed a request under seal to Arafura to appoint a Receiver and Manager which it had power to do under Clause 6.1
of the equitable	mortgage referred	to earlier. request	(Exhibit RS5	to	the	affidavit	of
 This Roman
Solczaniuk sworn 27th May 1987) resulted in the appointment of Mr Southwell on 10th September. In the request Magic Moon stated it was ''despite demand unable to pay to Arafura Finance Corporation Pty Ltd the sum of $36,798.19, which is due and payable by Magic Moon Investments Pty Ltd to Arafura Finance Corporation Pty Ltd". I accept the evidence before me that it was agreed by all that the above sum which represented the








first invoice	factored	under the	original	factoring

agreement was separated	and was to	be kept from invoices	later sold		by Mr Southwell
 separated to	Arafura
under a second factoring	deed made between Magic	Moon
and Arafura on 27th September 1986. I  do not  accept Mr Reilly's evidence that it was agreed no claim for this amount would be made upon Kooba under the guarantee until the receivership was completed. The only proviso was that Arafura would not claim that sum whilst the Post Office contract operated at a profit and this it did not do. This arrangement was  reached to give the receivership some prospects of success without being impeded by the necessity of immediately paying this separately allocated debt. If this payment had been required the Receiver and Manager would have found it impracticable to carry on as no cash resources would have become available to him. I am  satisfied this debt was not paid, or payable by agreement between the parties from subsequent progress payments received from the Commonwealth under the Post Office  contract. I find the sum of $36,798.19 was due and payable by Magic Moon to Arafura, pursuant to the Deed of Guarantee at the date of the Section 364 Notice (Exhibit RS7 to the affidavit of Roman Solzcaniuk sworn 27th May 1987).
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To sum up my findings:-


1. I am not satisfied that as at the date of the Notice Kooba was indebted to Arafura in the sum of $188,246.88.

2 .		I am satisfied that at that date it was so indebted in the sum of at least  $36,798.19. I go further by finding that the true indebtedness considerably exceeded that sum.

As I have mentioned my inability to find an exact figure beyond $36,798.19 is due to the complicated and ongoing nature of the transactions and perhaps, in retrospect, due to the fact that full inquiry into the accounts was not practicable in the proceedings before me.

Section 364(1) of the Code sets out the circumstances when the Court may order the winding up of a company, one of which (e) is that the company
is unable to pay its debts.	Section 364(2) relates	to deemed insolvency.	So far as is relevant this reads:

''For the purposes of sub-section (1), if -

	a creditor by assignment or otherwise to whom the company is indebted in a sum exceeding $1,000 then due has served on the company
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a demand, signed by or on behalf of the creditor, requiring the company to pay the sum so due and the company has, for 3 weeks after the service of the demand, failed to pay the sum or to secure or compound for it to the reasonable satisfaction of the creditor;
the company shall be deemed to be unable to pay its debts."


There is no dispute as to the service of the demand. There was here no application to  prevent either advertising nor further steps in the winding up. The affidavit in support of the summons seeking a winding up order filed on 27th May 1987 separately identified and explained the component of $36,798.19 claimed and which I have found was then due. This amount was not paid, no doubt as Mr Reilly disputed it was due. He has done as he was entitled to do and appeared on the hearing to dispute the order sought. Prior to its liquidation he was a director of Magic Moon and he is a director of Kooba. Mr Mildren submits that the summons should be dismissed as an abuse of process. Mr Riley, counsel for Arafura, urges that I should in the circumstances make a winding up order.

I am confronted with an apparent conflict of authority. There are two views as to what should be done when the amount proved as due is less than the sum stipulated in the Notice, assuming of course the statutory sum of $1,000 is exceeded. Traditional
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authorities favour the view that provided an amount in excess of that sum is proved an order may be  made. Some recent decisions in New South Wales and Queensland favour a literal construction i.e. that if the creditor proves a sum less than the amount demanded, albeit above the $1,000 base, then the deeming provisions can not operate so as to deem the company unable to pay its debts. It must always be borne in mind in  deciding this issue that the Court has a discretion as to whether a winding up order should be made, and in cases where the wider approach finds favour an order will not be made if in all the circumstances it would be inequitable.


Cardiff Preserved Coal and Coke Company v. Norton (1867) LR 2 Ch App 405, is as it were, the starting-off point. There Lord Chelmsford stated:

''It was contended that the winding-up order was bad because Mr Hill had demanded a sum of
£628, and it appeared that he was entitled only to [411 7s.9d.; and the 67th and 68th sections of the Act make a company liable to be wound up only when a demand is made of a certain sum, and the company neglect to pay such sum, which in this case they were not bound to pay. But the liability of a company to be wound up under these provisions arises when a  creditor,  to whom  the  company is
indebted above £so,  serves a demand requiring
the company to pay the sum so due, and the company for  a certain  time neglect  to pay
such sum. .J'In this case there was a debt of more than so   due to Mr Hill.  He made, it is
true, a demand upon the company for payment of more  than  was  due, but  of  course  the
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amount due was known to the company, and was included in the demand, and the company neglected to pay "such sum'', which means not the sum demanded, but the sum due, which they might have paid, and so have prevented the order being made. The construction contended for would make every winding-up order bad where the creditor had demanded the smallest sum above what was actually due to him.''



See also Re Convere Pty Ltd [1976) V.R. 345. There Kaye J. held ''that overstatement per se is not sufficient either to destroy the validity of the statutory notice or to create a bona fide dispute as to the existence of the debt, provided the amount not in dispute would entitle the petitioner to a winding up order" (at p.350).

Similar conclusions are to be found in subsequent single judge decisions. Re Great  Barrier Reef Flying Boats Pty Ltd (1982) 6 ACLR  820  per Thomas J. @ 822; Re Glenbawn  Park Pty  Ltd (1977)  2 ACLR 288, per Yeldham J. @ 292.

In a recent Tasmanian decision Re Pardoe Nominees Pty Ltd (unreported decision of Supreme Court of  Tasmania   Cosgrove J.    11th  February   1987) His Honour was faced with an overstatement in the demand of about $4,000, not great as the amount due was approximately $172,400. He reviewed the authorities, including some of the more recent authorities I will
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mention.		He	concluded, claims	a		sum,	part
 
''The		fact		that		the	demand of	which	is	disputed	or
irrecoverable, is irrelevant	provided that	a due	and
recoverable debt in excess of $1,000 is proved and no attempt is made to pay etc that recoverable debt. A dispute as to a part only of the sum demanded has no bearing on the existence of a failure to pay the statutorily significant debt. Accordingly I find that the company is unable to pay its debts."

Both counsel referred me to a decision of Legoe J. in Re Gem Exports Pty Ltd & Ors (1984) 8 ACLR 755. There the overstatement was  proportionately slight but His Honour found that large sums were owing at the material time. He dealt with the  authorities and expressed agreement with remarks of McGarvie J. in Fortuna Holdings Pty Ltd v. DCT (1978) VR 83@ 96, that the authorities provide ''guides or signposts along the road'' as to the way in which the discretion of the Courts should be exercised. I am not sure I understand that reference but if it means that in the exercise of the overall discretion the authorities must be borne in mind, then with respect I agree. At p.759 His Honour said this:

''Several of the authorities in the latter half of the 19th century in England, and since 1962 (see Re Tweeds Garages Ltd [1962] Ch 406), point up two possible abuses of the
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statutory namely,
 demand	procedure	(s.364(2)),

	the possible injustice to a solvent or commercially active company if the notice claimed amounts which exceed the amount due at the time of the notice or include sums which are not legally justified, and such notice and the follow up petition imposes embarrassment or even loss of business to the company (which is otherwise apparently solvent);


	the insolvent company which attempts to avoid paying a debt (or to delay payment thereof) by disputing a portion (even a small portion) of the debt, though the company does not dispute a sum which is in excess, often well in excess, of the minimum   amount   specified   in   the s ection. 11



Those remarks highlight the balance which must be sought and accords with the view I take that at the end of the day the Court must consider all the material before it and thus the factual background must play its part. It is for this reason I have some difficulty in following the narrow and literal approach enunciated  by  Waddell J.  in  Processed  Sand  Pty Ltd v. Thiess Contractors Pty Ltd (1983) 7 ACLR 956. After reviewing the authorities His Honour stated at p.961:

''As already indicated, the view expressed in Cardiff Preserved Coal & Coke Co is contrary to the literal meaning of s.364(2). The reason for departing from the literal meaning is given in the last sentence of the passage quoted. But there are, in my opinion, much stronger considerations which indicate that the provision should be given a literal
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interpretation. Its effect is to provide a statutory admission that a company is unable to pay its debts. One would expect such an admission to be created only if the amount claimed by the notice of demand and not paid or secured or compounded for to the reasonable satisfaction of the creditor was an amount either admittedly due or one as to which there was no real dispute as to liability. It would seem arbitrary  and unjust to create an admission arising on failure to pay etc. a debt, a part of which was not due. See the comments in Thiess Peabody Mitsui Coal Pty Ltd v. A.E.Goodwin Ltd cited above.

Further, if the interpretation given in Cardiff Preserved Coal & Coke Co is correct, what is a company to do if an amount is demanded part of which is not due or is genuinely in dispute. Its position will not be secured merely by paying the amount admittedly due or not in dispute. It would have to go further and seek an injunction against the commencement of winding up proceedings based solely on the notice. Such a consequence would seem to be inconsistent with the intention of the provision.

It seems to me that the provision would work satisfactorily if it were to be recognized that a notice of demand is not valid if the amount required to be paid exceeds that actually due because there would appear to be no reason why if part of an amount claimed is in dispute, a notice of demand should not be given for the amount not in dispute.

Accordingly, in my opinion, s.364(2) should be interpreted literally. With the greatest respect to the decisions which are to the contrary, and particularly, of course, to Cardiff Preserved Coal & Co, I have come to the conclusion that these should not be followed. There are two immediate consequences.
Firstly, a notice of demand which claims more than the amount actually due will not come within s.364(2) and non-compliance with it will not give rise to any deemed inability on the part of the company to pay its debts.








Secondly, if a notice of demand is given for a sum, part of which is genuinely disputed on substantial grounds, an omission on the part of the company to pay any amount in response to the demand will not give rise to a deemed inability to pay its debts. See L & D Audio Accoustics Pty Ltd at 539."



In General	Welding &	Construction Co Pty Ltd v. International Rigging (Aust) Pty Ltd
 
(Qld)
(1983)
8 ACLR 307, McPherson J. adopted the strict approach and declined to follow Re Great Barrier Reef Flying Boats Pty Ltd (above). He stated at p.309 ''With respect, it seems to me that those authorities are difficult to reconcile with the terms of S.364(2)(a) itself, which postulates an indebtedness on the part of the company "in a sum then due" and also a demand requiring payment of the sum "so due". For this reason, and because the approach to S.364(2)(a) has always been one of considerable strictness (cf Re Hodges (1873) 8 Ch App 204), the opposing view seems to me to be preferable.'' His Honour found on the facts that the case was ''close to the borderline''. There the Managing Director had sworn that the company was capable of paying its debts as and when they fell due.

Needham J. followed Processed Sand Pty Ltd v. Thiess Contractors Pty Ltd (above) in Frank Hermens (Wholesale) Pty Ltd v. Palma Pty Ltd (1985-86) 10 ACLR 257, and refused to follow Re Gem Exports Pty Ltd & Ors
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(above), not only for consistency, but because he considered Waddell J. was correct. This was consistent with his reasons in Irani v. Asian Boutique Pty Ltd (No.2) (1983) 8 ACLR 481@ 482. See also Deputy Commissioner of Taxation v. CYE International Pty Ltd (No.2) (1985-86) 10 ACLR 305 per Young J.@ 306.

There is no doubt that the narrow approach appears to have gained acceptance in New South Wales and Queensland, and the views of the judges who have expressed those views (and they are contemporary views) deserve great respect. In Pardoe Nominees Pty Ltd (above), Cosgrove J. refused to follow Processed Sand Pty Ltd v. Thiess Contractors Pty Ltd (above), and it is not consistent with Legoe J's approach in South Australia in Re Gem Exports Pty Ltd & Ors (above).

The literal approach has an attractive simplicity but I am not confident it accords with modern commercial reality. If there is a bona fide dispute the Court must resolve it and the defendant has adequate opportunity of putting his case upon the hearing, and indeed beforehand, if restraining orders are sought. But if that resolution shows clearly  that a lesser sum which is precise in that it can be assessed on balance in excess of $1,000, was due apart from matters in dispute, and if those at the helm of
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the company do not swear that the company is able to pay its debts, I see no injustice, and considerable merit in making a winding up order. Otherwise, it seems to me where there is a finding say that certainly
$50,000, but not $100,000 as claimed is due, dismissal of the application will involve protraction of the issue and duplication of litigation. As I said earlier, the general discretion is available to prevent the type  of injustice  to a  "solvent or commercially
active company''
 referred
 to	by Legoe J.	in
 Re	Gem

Exports	Pty	Ltd	&	Ors
 (above).	Some
 of	the

difficulties involved by the literal interpretation in Re Processed Sand Pty Ltd v. Thiess Contractors Pty Ltd are referred to in an article by Jonathan Simpkins in (1984) 58 ALJ@ 417 and by J.F.Corkery in 'Winding up by the Court for Inability to Pay Debts : The Court's Exercise of its Discretion' (8 Adelaide Law Review 61, see particularly@ pp.83-84). Where upon examination the amount demanded in the Notice is proved to be greater than the amount found to be due at the relevant date, that in itself, will be a warning, and care must be exercised before an order for winding up is made. In fact the deeming provision may thus lose force and in some cases no doubt an order should not be made. But I am hesitant to hold that a mathematical error, a dispute in accounts as to some debits or credits should of itself put an end to the application for a winding
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up order. In a trading situation where there may be continuing price fluctuations, return of goods supplied, disputes as to interest, allowances as to sales tax, or differences as to the quality of some goods supplied, it may be difficult to calculate an exact figure. One answer to this is that a plaintiff may claim a reduced figure to make allowance for contingencies but that also may bring subsequent
problems	upon	the	petitioning		creditor. legislation		takes		into		account	the	interests
 The of
creditors generally and there are in my judgment sound reasons for making a winding up order provided, not the exact amount specified in the Notice, but a sum in excess of the statutory amount is plainly due. It is important that the present division of views between single judges be set at rest by a court or courts of authority.

This is not a case of course where I have found that the excess over $36,798.19 was not due and payable, but rather that there is a bona fide dispute as to the exact figure which I cannot resolve. As I have said, I find it probable on all the material before me that more was in fact due and is still due. Mr Reilly has not sworn that Kooba was then able to pay its debts. He is not required to do so. But having found that $36,789.19 was then due, was incorporated in
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the sum set out in the	demand and was not paid	within
21 days, I	find that Arafura	has established	grounds for a winding up order.

Mr Mildren Q.C. submits that if I reach such a conclusion it may well be that Kooba will be able to pay that sum and that I should stay the order for some time to give it opportunity to do so. The powers of the Court upon such applications are set out in Section 367. Clearly I have power to do so. See per Gibbs J. in Re QBS Pty Ltd (1967) Qd.R. 218@ 226.

I have determined that Kooba should be given opportunity to pay the debt of $36,798.19 and I adjourn the matter for 14 days. If within that time the amount is paid the petition will be dismissed and the amount of the balance allegedly due will have to be determined in other proceedings or upon another application.

I intimate, however, that unless I am then satisfied that the amount has been paid to the plaintiff, I will make the order sought.

I adjourn the matter for further consideration at 10am on Thursday, 17 September 1987.

