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This is an interlocutory judgment upon an objection to the admissibility of evidence.	The question should be deliberately decided because the duration and expense of the case may depend on my response to the objection.	The question raised is whether the defence of justification is available to all or any of the three causes of action relied on by the plaintiffs
(so-called 'economic torts').	If the defence is available, the question arises whether evidence that the primary motivation for the conduct of the defendants was the protection and/or promotion of their health and/or that of their fellow workers is relevant.

The torts are:


	Inducement to breaches of contracts between the plaintiff and others;


	Interference by intimidation with the performance of contracts between the plaintiffs and others;


	Conspiracy to inflict economic loss on the plaintiffs.



It is alleged that the defendants set up a picket outside a depot at Humpty Doo in order to prevent the carriage of
27 container loads of treated uranium ore (U308) from there to the Port of Darwin for loading onto a ship for carriage to customers of the second plaintiff {ERA) overseas.
The tort of interfering with contractural relations by inducement consists in intentionally inducing or procuring a person not to perform a contract between him and another person, without legal justification.	If damage is suffered by the other person, the tort is actionable at his suit.	The basis for extending the application for this tort beyond contracts for menial service is to be found in Lumley v Gye 2 El. & Bl. 216: see Eg., James McMahon v Dunne (1965) 99 ILTR 45 at 49;
Becton, Dickenson Ltd v Lee (1973) IR 1 at 45.


The tort can be committed in different ways, some of which are alleged by the plaintiffs.	They say that the defendants intentionally induced a company, TNT, to commit a breach of an agreement with Ranger to carry containers of U308 from Humpty Doo to the Port of Darwin on a certain date.	They allege that TNT's breach consisted in not so transporting the containers.	The plaintiffs allege that the inducement was effected by the defendants by various means, expressed cumulatively and alternatively:

	The defendants physically prevented the vehicles to be used to perform the contract from passing to and from the place where the containers were stored at Humpty Doo.
	The defendants 'obstructed and beset' drivers of

prime-movers and a crane, who were lawfully entitled to use the road giving access to and from the place of storage, from so doing.

	The defendants induced Brambles, a company operating under sub-contract with TNT to assist in the loading and transport of the containers, to commit a breach of agreement by not loading the containers onto trailers at Humpty Doo.


	The defendants induced employees of Brambles to breach their contracts of service with Brambles by not entering the premises at Humpty Doo to load the containers onto trailers.


	The defendants induced employees of TNT to commit breaches of their contracts of service with TNT by not entering premises at Humpty Doo to take delivery of the containers and to carry them to the Port of Darwin.




(Note: I have paraphrased the Statements of Claim to make it more readily intelligible for my present purposes. I trust I have not significantly altered its sense.)


Only 1 and, perhaps, 2, above, allege direct interference with the performance of the agreement between Ranger and TNT:	not by inducing a breach of that agreement, but by physically obstructing its performance:	see, Eg.:
Becton, Dickinson Ltd v Lee (supra) at 35 and 36.


Paragraphs 3, 4 and 5 allege indirect inducements of breach of contract between TNT and Ranger.	It is alleged in 3 that TNT's subcontractor, Brambles, was induced not to load the containers, thus causing a breach of the main contract.	In 4, the allegation is that the inducement operated at one remove further:	employees of Brambles were induced to commit breaches of their contract of service with Brambles, which was thereby unable to perform its contract with TNT, forcing TNT into breach with Ranger.	The last allegation is of an inducement of TNT's employees to commit breaches of their contracts of service, so preventing TNT from carrying out its contract with Ranger.

The means allegedly adopted by the defendants in situations 3, 4 and 5, above, in order to interfere with the performance of the agreement between TNT and Ranger, were the inducements of Brambles, Brambles' employees and TNT's employees alleged in those paragraphs.	None of the inducements alleged in those paragraphs was aimed directly at the agreement between TNT and Ranger.
I do not think there can be any doubt that the alleged inducements of breaches of contract specified in paragraphs 3, 4 and 5 were capable of amounting to unlawful means in relation to inducing a breach of contract between TNT and Ranger:	See, Eg., Stratford (J.T.) and Son Ltd v Lindley [1965] AC 269.	This would seem to be little more than a logical extension of the proposition that'••. it is a violation of a legal right to interfere with contractural relations recognized by law if there be not sufficient justification for the interference.':
Quinn v Leathern [1901] AC 495 at 510.


In support of his objection, Mr Costigan's primary submission was that where the defendant has acted unlawfully, a defence of justification does not lie.	Mr Costigan referred to authority, including Gale Jin	Posluns v Toronto Stock Exchange and Gardiner 46 DLR 210.	His Honour did not say that the defence never lies in such circumstances but that 'The defence rarely succeeds.': p270.

The difficulty I have with the unqualified submission of Mr Costigan is that, if it is valid, there could never be a plea of justification to the tort of inducement by an individual of breach of contract because the tort is made out only when a violation of a legal right, in the sense used by Lord Macnaghten in Quinn v Leathern (supra), is proved.	If Lord Macnaghten's dictum is literally correct, and if I understand it correctly, the conduct ceases to be actionable if there be sufficient


justification for the interference.	It is in this very respect that the tort of inducement by an individual is most readily distinguished from the tort of conspiracy to injure.	The latter may be committed without unlawful means or end.	But unlawfulness is of the essence of the tort of inducement.	If that be so, and if Mr Costigan's submissions were correct, there could never be justification of conduct intentionally inducing breach of contract.	But, no authority says that.	Perhaps confusion arises because the burden of proof of justification is upon the defendant, tending to conceal the fact that the conduct in question may be 'a cause of action, ...		, if there be not sufficient justification for the interference.':		Lord
Macnaghten (Supra).	(My emphasis).	See also South Wales Miners' Federation v Glamorgan Coal Co. [1905] AC 239;	Quinn v Leathen (supra);	Smithies v National Association of the Operative Plasterers [1909] 1 KB 310.	In other words, leaving aside questions about the burden of proof, the actionable inducement is one that is not sufficiently justified:	the question of justification, whilst it may not always or even commonly become a live issue, is an element of the tort determinative of whether the tort in a given case is actionable.

What facts may amount to justification ought not to be stated a priori.	To do so has been said to be probably mischievous and to be better left to the 'good sense' of the Tribunal to examine the case before it:	Glamorgan Coal Co
v South Wales Miners' Federation [1903] 2 KB 545 at 573-4.	The
expression 'good sense' appears to have come from a passage of Bowen LJ in Mogul Steamship Company Limited v McGregor, Gow and Co and Ors [1889] 23 QBD 598 at 618-9:	'The good sense of the tribunal which had to decide would have to analyze the circumstances and to discover on which side of the line each case fell.'	Whether a motivating purpose for the conduct, being the protection and promotion of the health and safety of the defendants and fellow workmen, can amount to sufficient justification may depend on many factors:	How seriously did the facts threaten health and safety?		What efforts have been made in the past by the defendants (or others to their knowledge) to eliminate those facts?	What responses have the plaintiffs made to such efforts?	Is the issue genuine or is it a pretext to further a less worthy objective?	What other methods, if any, were available to the defendants to achieve their purposes?	Have other methods been tried?	What proportion was there between the seriousness of any threat to the health and safety of the workmen and the extent of the damage likely to be suffered by the plaintiffs?	The relevance and therefore the admissibility of evidence probative of those matters may be contentious.	I have not reached any final view about them.	I am merely trying to show that many matters may assist in deciding whether the health and safety issue in fact amounts to sufficient justification.
One could go on suggesting possible material questions.	I believe, though, that putting aside questions of sufficiency of justification, health and safety would be seen by an ordinary well informed person in our society to be the kind of issue that
could justify inducing a breach of contract in certain circumstances.	I do not think that I can make a decision that matters of health and safety cannot amount to sufficient justification in the present circumstances without hearing the relevant evidence.

The unlikelihood, if it be unlikely, of the defence succeeding in a given case could not justify evidence relevant to the issue being excluded.	The fact that I may, after hearing the evidence, find that there was not sufficient justification for the defendants' conduct does not detract from the relevance of the evidence.	Gale J, in Posluns (supra), referred to a number of cases to illustrate his opinion that the defence of justification rarely succeeds.	Those cases do not establish a principle that self-interest can never under any circumstances justify the interference.		In the nature of things it is unlikely that acts which are ordinarily attributed to self-interest - acts evincing a desire for ordinary temporal gain on the part of the defendant -- would justify interfering with another's contractual relations; but 'self-interest' is a term of wide comprehension and can include matters of survival or matters pertaining to a universally recognized moral principle.	The existence of self-interest of the baser kind does not mean that the concern of a mother for the moral welfare of a daughter is not also self-interest.	The folly of attempting to analyse
a priori what classes of matters may justify interference becomes apparent as soon as one sets upon the task: hence the wisdom of the dictum concerning the 'good sense' of the tribunal.
Pratt v British Medical Association	[1919] 1 KB 244 is distinguishable from the present case, if for no other reason, in that it involved actual malice.		Smithies v National Association of Operative Plasterers and Others [1909] 1 KB 310 concerned a refusal of workmen to work with a man who had ceased to be a member of the appropriate trade union.	It is not difficult to understand the court's refusal in that case to find the defendants' actions justified.	Contrasting cases are
Stott v Gamble [1916] 2 KB 504 and Brimelow v Casson (1924] 1 Ch.
302.	I must say I do not understand Gale J's comment at p286 of Posluns concerning a quoted passage of Lord Porter from Crofter Hand Woven Tweed Co. v Veitch (1942] AC 435.	That passage seems to me, with respect, to state the law correctly.	The conduct of the picket and the persons involved in it, described by Murphy J in Dollar Sweets Pty Ltd v Federated Confectioners Association of Australia and Others ]1968] VR 383 at 385-8, was such that it would have led to a gasp of disbelief if his Honour had found the conduct to have been justified.	That case illustrates that the quality and extent of the conduct of the defendants effecting the interference is a factor relevant to the issue of justification.

This disposes of the plaintiffs' objection because, if the evidence is relevant even to one cause of action, it is admissible.	I think, however, it is also relevant to the alleged tort of conspiracy.	In McKernan v Fraser (1931) 46 CLR 343, Dixon J, with whom Rich and McTiernan JJ concurred, said that a
combination lawfully to inflict damage on another in the exercise of his calling, where the means are not unlawful and the end is not in itself unlawful, is not actionable unless the members of the combination were impelled to combine, and to act in pursuance of the combination, by a desire to harm the plaintiff, and this desire must have been the sole, the true, the dominant or the main purpose of the conspiracy: pp. 361-2.	Evatt J, after profound and lengthy analysis, expressed substantially the same opinion.	Evatt J, adopting a phrase of Cardozo CJ, described the purpose required as one of 'disinterested malevolence': p.398.
The plaintiff must prove the malevolent purpose, or fail.	If the plaintiff proves the malevolent purpose, what room can be left for justification by reference to motive?	None, I would say.
Nevertheless, until then, the issue of purpose or motive remains alive, and evidence directed to it is admissible, subject, of course, to the pleadings.


If, the High Court prefers the Crofter Co Case to McKernan's Case, it might have been just as well for me to have considered the Crofter Co. Case also.	As I understand it, that case confirmed the law in England to be that, where the means used are not unlawful, a combination lawfully to do an act causing damage to a person in his trade interests is unlawful, and is actionable if damage is in fact caused, unless there is justification.	The fact that the combination is predominantly inspired by self interest will amount to justification.	Because, according to the principle declared in the Crofter Co Case,
justification of a combination to use lawful means to injure is a defence, evidence relevant to the motives of the defendants would be relevant and admissible, again, subject to the pleadings.

I cannot be confident at this stage of the case that the conspiracy alleged in the Statements of Claim may not prove to be a conspiracy of the McKernan and Crofter kind:		i.e., combinations to cause damage by lawful means.	It is true that the plaintiffs allege that the defendants wrongfully conspired to injure the plaintiffs in the course of their businesses.	Is the adverb 'wrongfully' a term of art apt to signify a combination to use unlawful means?	I doubt it.	I rather think the word 'wrongful' is used in order to indicate that the conduct is alleged to have been tortious.	A conspiracy to injure the plaintiffs by lawful means would, provided disinterested malevolence were proved (McKernan) or subject to justification (Crofter), be wrongful.

I notice, however, that the overt acts pleaded in support of the allegation of conspiracy are precisely the same as the facts pleaded in respect of the allegations of inducement and intimidation.	They are paraphrased earlier in these reasons.	It is not clear to me what is meant by the words 'obstructed' or 'beset' in that context.	It is not clear that they are intended to denote activities which are unlawful, per se.	They were used by Murphy Jin	Dollar Sweets (supra, at p386), but in connexion with a picket that physically obstructed passage of persons and
vehicles, and in connexion with which persons were assaulted and even injured.		No such allegation is made here as far as I can tell now.		It would not help to analyze further matters of uncertainty in the Statements of Claim.	The fact is that the Statements of Claim are not couched in such precise language as to convey to me exactly what is alleged.		Some terms are vague in meaning and may only gain precision by reference to the evidence that will emerge.	Perhaps it is part of the skilful pleader's art to preserve some generality in the pleadings in order that they may accommodate evidence not precisely foreseeable by the pleader.	It is true that the matters referred to as 'obstructing' and 'besetting' are elaborated in particulars.	I have not heard argument on the question, but those particulars do not, on the face of them, point to any wrongdoing, beyond inducing breaches of contract, which would otherwise be tortious or criminal.	Mr Costigan submitted confidently that the alleged conspiracies involved unlawful means to injure the plaintiffs.
But, even if it is the plaintiffs' intention to prove unlawful
means, it is impossible to say at this stage that they will succeed in doing so.	It is a possibility that I cannot disregard that the plaintiffs will prove conspiracy to injure but fail to prove the unlawfulness of the means contemplated.	The defendants ought to be able to conduct their case on the basis that the plaintiffs may fail to prove the contemplation of unlawful means by the defendants.	In such event, the defendants should be allowed to adduce evidence tending to prove they were not moved by 'disinterested malevolence'.	If the Crofter Co. Case
expresses the law for Australia, in such an event the defendants should be permitted to adduce evidence tending to establish justification.	Whichever of the two cases correctly states the law, evidence of motive would be relevant.

In the event that the plaintiffs succeed in proving the existence of a conspiracy contemplating the use of unlawful means, whilst different considerations will apply, evidence of motivation would be none the less admissible.	A conspiracy to injure that gains its tortious quality from the fact that it contemplates the use of unlawful means, necessarily involves the conspirators in the commission of torts independent of the fact of the combination.	The conspirators would be guilty of those torts as joint and several tortfeasors:	see Galland v Mineral Underwriters [1977] WAR 116 (F.C.).	A civil conspiracy, unlike a criminal conspiracy, is actionable only if the conspiracy results in sufficient performance to cause damage to the plaintiff.

The conspirators would be responsible in tort for unlawful acts carried out by them in furtherance of the conspiracy.	This essential distinction between the two kinds of conspiracy is highlighted in the present actions because the Statements of Claim allege the very same facts as constituting inducement to breach of contract, intimidation and coercion, and as overt acts of the conspiracy.	The mere fact of combination should not alter the principles relating to justification where the defendants are, in reality, joint perpetrators of torts for
•

which justification is otherwise available as a matter of law. If I am right about this, facts amounting to sufficient justification for the conduct alleged to constitute inducement or intimidation in these actions should also justify the alleged conspiracy.

I have already dealt with the admissibility of evidence of motivation in connection with the tort of inducement;	I think it is sufficient to say that I apply the same reasons to the admissibility of evidence of motivation to the tort of conspiracy to injure by unlawful means.

I therefore overrule Mr Costigan's objection.	I allow Mr Waters' question.
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