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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 448 of 1982


BETWEEN:
DAVID SNOXELL
Plaintiff

AND:

DORCON CONSTRUCTIONS PTY LIMITED

Defendant


CORAM:	RICE J.




REASONS FOR JUDGMENT
(delivered 9 July 1986.)

This is an action for damages for bodily injury arising out of an accident which befell the plaintiff on or about 19 February 1982.

Counsel for the parties submitted to me an agreed statement of facts which is as follows:-

"1.	The accident by which the plaintiff sustained his injuries (without the defendant admitting the extent or consequences of those injuries) arose as a result of the negligence of the defendant and the defendant's employees, in particular the negligence of Mr Michael Stein, for which the defendant is vicariously liable.

	The accident occurred at the site of the Jabiru Sports and Social Club, Jabiru, a place not open to and used by the public.






	The accident occurred when the jib of a crane carrying the pallet of concrete blocks struck a recently completed concrete block wall causing the wall to fall striking the plaintiff.


	The crane was registered for the purpose of its use on roads and streets in the Northern Territory of Australia.


	The crane's engine was operating at the time of the accident.


	The accident occurred whilst the plaintiff was employed as a carpenter by the defendant."




The first issue to be decided is whether or not the plaintiff is entitled to damages at large or whether he is confined to damages for pain and suffering and loss of amenities because of the constraints imposed by s.5 of the Motor Accidents (Compensation) Act in force at the time of the accident.	At that time s.5 provided as follows:-



"5. (1)	Subject to sub-section (2) no action for damages shall lie in the Territory in respect of the death of or injury to a resident of the Territory in or as a result of an accident that occurred in the Territory.

	Subject to sub-section (3), nothing in sub-section (1) deprives a person of the right to bring an action for damages for pain and suffering or loss of amenities of life.
	A person who has received or has elected to receive a benefit under section 17 shall not commence or continue an action referred to in sub-section

( 2) • II



The provisions of sub-section (3) have no application in the present case since the plaintiff neither received nor elected to receive a benefit under s.17.

Under s.4 of the Act "accident" means:-


"(a) in relation to the Territory - an occurrence -

(i)	on a public street as defined in the Motor Vehicles Act caused by or arising out of the use of a motor vehicle;	or

(ii}	in any place in the Territory, other than a public street, caused by or arising out of the use of a Territory motor vehicle in respect of which a compensation contribution under Part V or section 137 of
the Motor Vehicles Act has been paid or a motor vehicle currently registered in a State or another Territory in accordance with the law relating to the registration of motor vehicles applicable in that State or Territory;	and

(b) in relation to a place outside the Territory - an occurrence caused by or arising out of the use of a motor vehicle,

occurring on or after 1 July 1979, and which results in the death of or injury to a person."

On the basis of the agreed facts, I find that the accident occurred at a place in the Territory, namely at the site of the Jabiru Sports and Social Club, Jabiru, being a place not open to and used by the public, and hence at a place in the Territory other than a public street within the meaning of s.4(a)(ii) of the Act and that at the relevant time the crane was currently registered in the Territory in accordance with the law relating to the registration of



motor vehicles applicable in the Territory within the meaning of the same paragraph.	Moreover, I find that the crane's engine was operating at the time of the accident.

The circumstances of the accident giving rise to the plaintiff's injuries were that he was assisting the crane operator, one Michael Stein, who was employed by the defendant in the unloading of a pallet of bricks which Stein had picked up from an area of storage and had driven to the building site.	There the pallet was hoisted up on top of an already existing wall which had been erected to its full height of some 2½ metres.	The plaintiff's role was to be inside the building behind the wall to guide the bricks into the appropriate place where they could be used the following morning.	The wall was successfully negotiated by the crane boom with its pallet of bricks in suspension and either by extending the wire rope at the end of the crane boom, or by lowering the boom itself, the bricks were then lowered behind the wall where they were to be deposited.	The plaintiff guided the crane driver so that the pallet of bricks was directly over the place where they were to be unloaded.		The crane driver then commenced to lower the pallet while the plaintiff held it steady in order to guide it to its ultimate position.		During the course of this manoeuvre a lug on the bottom portion of the crane jib came in contact with the top course of bricks of which the wall had been constructed a day or so before.	The effect of the



jib hitting the top of the wall resulted in most of the wall falling inwards.	The plaintiff was struck on the back and on the side and down his left side.	He sustained superficial bruising and abrasions but in addition some of the bricks struck his right foot, causing fractures to several bones in that foot.

The plaintiff conceded that the accident arose out of the use of the crane, leaving the only issue to be
-
determined as to whether or not the crane was a motor
vehicle within the meaning of the relevant legislation.


On the basis of the agreed facts, coupled with the plaintiff's own evidence of the occurrence and the concessions made on his behalf by his counsel, I have no hesitation in finding on the balance of probabilities that at all material times the crane was in use as a mobile crane.	I find it unnecessary to find precisely how the wall came to disintegrate or whether or not the crane was in a stationary position at that time.	As the High Court said in a joint judgment in Commercial & General Insurance Company Limited v Government Insurance Office of New South Wales (1973) 47 A.L.J.R. 612 at p.614:-

"In our opinion, the crane was in use as a mobile crane at the time of the accident.		A crane does not cease to be a mobile crane just because it is being used in a stationary or 'blocked' position;	it is a mobile crane being used in one of the ways in which it was built to be used."





The meaning of the words "caused by" or "arising out of the use of" a motor vehicle have been the subject of a number of decisions of the High Court and several principles which can be extracted from them have been expounded in this Court by Forster J. (as he then was) in Matteoni v The Nominal Defendant (1976) N.T. Judgment p.981 at p.985.	I shall not repeat them here since they cover a variety of circumstances some of which are beyond those of the present case.	Suffice it to say that the words are to be given a broad rather than a narrow meaning, that the question is always whether the injury is caused by or arose out of a use of a motor vehicle, that the "use" need not be a negligent use and that the "use" does not relate solely to the use of a motor vehicle in its vehicular capacity.

Under s.4 of the Motor Vehicles (Compensation) Act "a Territory motor vehicle" means:-

II (a)

	in relation to an accident occurring in the Territory - a motor vehicle -
	owned or driven by a resident in the Territory;
	owned by a company or corporation incorporated in the Territory;	or


	owned jointly by a resident in the Territory or another person, and not currently registered outside the Territory."




It is therefore necessary to refer to the definition of "motor vehicle" in the Motor Vehicles Act in force at the relevant time.	Under s.5 of that Act, "motor vehicle 11 means "any motor car, motor carriage, motor cycle, motor lorry, motor omnibus, motor tractor, or other vehicle propelled upon public streets wholly or partly by any volatile spirit or by steam, gas, oil, or electricity, or by any means other than human or animal power, and includes a trailer at any time attached to a motor vehicle but does not include any vehicle used on a railway or a powered cycle." Mr. Waters, counsel for the plaintiff, contended that this definition was limited in its effect despite the fact that at all material times the mobile crane was registered for the purpose of its use on roads and streets in the Territory.	His contention, put simply, was that a mobile crane did not fall within the definition of a "motor vehicle" under s.5 of the Motor Vehicles Act, first of all because it was not specifically mentioned in the definition section and, secondly, the ejusdem generis rule precluded the application of the definition section.	I am unable to accept this submission since once it is conceded that the crane was registered for the purpose of its use on roads and streets in the Northern Territory, common knowledge coupled with the evidence that it was driven from the place of
pick-up and that its engine was operating at the time of the
accident clearly establishes to my mind that it falls within the category of "other vehicle propelled ... wholly or





partly by a volatile spirit...".	The genus is
motor vehicles as indicated by the words "other vehicle" which follow certain specified motor vehicles.		While they all provide methods of conveyance, it is incorrect to say that the genus is conveyances.	This becomes apparent when one considers that a motor tractor is included specifically; and it would not be true to say that its main purpose is as a method of conveyance, but rather as a motor vehicle for drawing farming equipment of various sorts with one operator.	So, too, is a mobile crane a conveyance for its operator but its main function is as an ubiquitous motor vehicle with an inbuilt lifting capability.	I have reached this conclusion despite some doubts expressed to the contrary by Forster. J. in obiter dicta in Matteoni's case (supra) at p.982.

Accordingly, I find that the plaintiff's injuries arose out of the use of a Territory motor vehicle and that his remedy in damages is thereby limited by s.5 of the Motor Accidents (Compensation) Act.

The plaintiff was born on 25 September 1948 and is now 37 years of age.	He is single but proposes marrying in October 1986.	He left school at intermediate level although he failed to pass at that standard.	He was subsequently apprenticed as a carpenter and completed a
5-year apprenticeship.	His interest was to travel around



Australia taking on various occupations but throughout his working life he has been principally engaged as a carpenter with very wide capabilities in the building trade.	In fact he has developed a capacity to do almost any job in the building trade and he has put his ability to good purpose in many building projects on which he has been engaged especially throughout the top end of the Northern Territory. Before the accident he commenced building a house for himself in Melbourne and later completed it during his rehabilitation without outside assistance.



healthy.
 
Until the accident he was physically fit and He worked very long hours and was obviously
thrifty by nature.	Whatever spare time he had he has devoted to exploratory pursuits ranging from hunting in the bush to trips down the Strzeleki Track, out from Darwin to the Daly and East Alligator rivers as well as to other regions.	His interests have included rock climbing, hunting, shooting and fish"ing, and he has since early boyhood had a fascination for native animals and reptiles. His recreational pursuits have been all-absorbing and have been a vital part of his interests.

When the accident happened, the plaintiff's main concern was for the pain in his right foot although as well he suffered bruising to his back and pelvis.	He was admitted to Darwin Hospital on 20 January 1982.	X-rays of





his right foot revealed fractures of the proximal phalanx of the fifth digit and a comminuted fracture of the navicular bone.	He was given analgesics and the foot was bandaged and elevated.		After painful manipulation a plaster slab was fitted.	He was discharged from hospital on 26 February 1982 with his foot still in plaster.	He elected to continue treatment in Melbourne where he was treated by
Mr. John Bartlett, an orthopaedic specialist, who first saw him on 9 March 1982.	At that time the bruising to the plaintiff's back and pelvis had subsided.	X-rays showed a fracture of the navicular extending into the talo-navicular and naviculo-cuneiforn joints and also a fracture of the cuboid and a fracture of the head of the proximal phalanx of the little toe.	Mr. Bartlett considered that the plaintiff's injuries were adequately controlled in the plaster slab which remained until 7 April 1982.	X-rays on that occasion showed all fractures to be in good condition. The plaintiff was then ordered to continue non-weight bearing until his next appointment on 26 May 1982.		By this time the plaintiff had begun to take the weight of his right foot and the fractures were found to be clinically united.
The plaintiff still felt awkward, suffering pain in the foot
causing him to limp.	Physiotherapy, which had been continued throughout the period since his admission to hospital, was continued and he was fit to return to light duties towards the end of May.



Mr. Bartlett next saw the plaintiff on 13 January 1983.	He was still limping, troubled by pain and stiffness in his right foot.	Examination revealed full movement in the ankle and sub-talar joints and a 75% range of movement in the mid tarsal joint.		The plaintiff was still troubled by pain and his limp.		The plaintiff was again seen by
Mr. Bartlett on 22 December 1983.	At that time the plaintiff had returned to work in Darwin in June 1983 but had been troubled by persistent pain in his right foot aggravated by excessive weight bearing.	Examination revealed no change from his earlier examination in January but he was limping slightly and favouring his right foot. He then had limited movement in the mid tarsal joint but a full range of movement in the sub-talar and ankle joints. At that stage it is perhaps not without significance that Mr. Bartlett considered no further surgery or treatment was indicated.	Moreover, he felt it unlikely that the
plaintiff would require surgery in the future.	As well, he expressed the opinion that there would be only minimal deterioration in his condition in many years to come.

Preparatory to trial the plaintiff was seen by Mr. Bartlett again on 19 December 1985, some four years since his accident.	The plaintiff on that occasion reported some pain in his right foot which prevented him from running or performing sporting activities.	He indicated that he required the aid of an arch support and





this allowed him to continue working as a carpenter.	As on previous occasions, an examination of his right foot and ankle revealed full range of movement of the ankle joint and sub-talar joint but a 50% range of movement in the
mid-tarsal joint associated with pain.	There was no muscle wasting and no pressure symptoms and his longitudinal arch appeared normal.	There was a dorsi-lateral bony lump.
Following that examination, Mr. Bartlett, in a report to the plaintiff's solicitors dated 5 February 1986 which was admitted, by consent, as constituting the evidence which he would have given in examination in chief had he been called to testify, said as follows:-

"My opinion remains unchanged from that expressed in the previous reports. Mr. Snox·ell suffered severe injuries to his right foot in the accident at work on 19/2/82.
He will have a long term disability, due to premature osteoarthitis in the minor joints of his foot.	This will cause discomfort in cold weather and on stress such as walking on uneven ground or in activities requiring agility or excessive weight bearing.	I consider no further surgery or treatment is indicated at this stage. I think it unlikely that he will require surgery in the future.	There will be only minimal deterioration in his condition in years to come."

I should perhaps mention that during the plaintiff's stay in hospital at Darwin he was treated by Mr. Baddeley who was in charge of his initial treatment there.	According to the plaintiff, because Mr. Baddeley considered that he would limp for the rest of his life, the plaintiff decided to go to Melbourne to see a specialist there.	Mr. Baddeley was not called to testify before me



and no medical report from him was sought to be preferred in support of the plaintiff's case.	For the purposes of the trial, therefore, I consider that Mr. Bartlett was the treating specialist and I accept his clinical findings and the opinion he has expressed in his reports as sound.

Evidence on behalf of the plaintiff was given by Mr. George Johnstone who examined him for medico-legal purposes on 13 February 1986, a little over a week before the trial commenced.	Mr. Johnstone, who has practised as a general surgeon for ove 40 years and who has practised in the Northern Territory since 1970, was of the opinion that because of the persisting pain in the plaintiff's right foot, he would estimate the plaintiff's permanent disability at 20% of the right leg taken as a whole.	Mr. Johnstone expressed the pessimistic view that the arthritic changes which were observable upon x-ray would not improve but would deteriorate with increasing pain.	He considered that the deterioration eventually will be such that the plaintiff will be unable to work at his trade as a carpenter.
Moreover, Mr. Johnstone was of the opinion that the plaintiff will require surgery in the form of an arthrodesis of the dorsal region of the foot and possibly of the ankle in order to move and work without pain.	This opinion was at variance markedly with that expressed by Mr. Bromwich, another general surgeon who has practised in the Northern Territory for many years.	Mr. Bromwich examined the



plaintiff on 7 November 1985 on behalf of the defendant. This examination obviously was for medico legal purposes. Although Mr. Bromwich agreed that the plaintiff's foot disability was permanent with substantial risk of developing osteoarthritis in the dorsal joints, he did not consider that an arthrodesis was likely in the future except that he conceded that if the pain increased then there was a possibility of such an operation being necessary.
Mr. Bromwich's assessment of the plaintiff's present disability was in the region of 5% of the function of his right leg as a whole.	He indicated that this assessment could double with the development of osteoarthritis.

The defendant tendered, by consent, a report of Mr.
R.L. Fry, an orthopaedic surgeon, dated 12 October 1983.
It was agreed between counsel that I should regard the contents of Mr. Fry's report as evidence he would have given had he been called.	Mr. Fry examined the plaintiff on 6 October 1983.	After outlining the history given to him by the plaintiff, Mr. Fry then expressed the opinion that as far as work was concerned the plaintiff was fit for his normal work but would have trouble with situations which might cause him to twist his foot.	This opinion seems to be supported by the plaintiff's subsequent experience.
Mr. Fry considered that this trouble would be best dealt with by the plaintiff wearing a stiff boot.	The plaintiff seems to have accepted this advice.	From evidence



presented to me, the wear and tear apparent on the plaintiff's left boot indicates that he has habitually favoured his right foot in order to accommodate himself more comfortably.	Apart from these observations, I have found little help from Mr. Fry's report since it was given so long ago and he has not seen the plaintiff since the initial consultation.

I find that the plaintiff is left with a minor and almost imperceptible limp.		The plaintiff is nevertheless conscious of it and I find that he is probably more aware of it than an outside observer would be.	He is still able to squat by means of what Mr. Johnstone has described as a trick movement which he has cultivated in order to reduce the incidence of pain which he would otherwise be more likely to suffer.	I find that the plaintiff, although an honest witness in other respects, tended to exaggerate his tendency to limp as well as the degree of pain when seen by Mr. Johnstone for medico legal purposes a week or so before trial.	The video shots of the plaintiff and the testimony of the investigator, Faust, both go in aid of discounting the reliability of the plaintiff's testimony of the nature and extent of his limp when tested against his assertions under cross-examination.	In particular, despite the plaintiff's insistence that he required to gain the support of rails to go up steps, the film of him clearly reveals no such reliance and no perceptible limp in any of the film sequences.





This leads me to the conclusion, and I so find, that Mr. Johnstone's assessment of the plaintiff's condition, which to a large extent was based upon subjective factors, is thereby rendered less reliable.	This would also explain why there is such a wide gulf between the percentage loss of function given by Mr. Johnstone on the one hand and by Mr. Bromwich, who was called by the defendant, on the other hand.

Initially, I was inclined to· put	some store on Mr. Johnstone's recent X-rays but, on reflection, after a review of the whole of the evidence I prefer to rely upon
'
the clinical findings of Mr. Bartlett in preference to those of Mr. Johnstone.	Furthermore, I prefer the opinion of Mr. Bartlett above all others on the added ground that he was the treating doctor and an orthopaedic specialist, whereas Mr. Johnstone, despite his long and wide experience, is a general surgeon who saw the plaintiff once only.	In particular, I accept Mr. Bartlett's opinion that no further surgery or treatment is indicated at present and that it is unlikely that the plaintiff will require surgery in the future, and that there will be only minimal deterioration in his condition in the years to come.

Overall, the plaintiff is left with a foot which causes him some degree of pain after exertion.	He has learned to live with this condition and his stoical nature



is such that he does not allow his condition to interfere unduly with his work.	I accept his evidence, supported as it was by Mr. Thompson, who has known the plaintiff for many years and who has observed him on the job for over two years, that from time to time the plaintiff removes his right boot and massages his foot.

In making my assessment of the plaintiff's damages, I have made a significant allowance for the plaintiff's loss of amenities having regard to the fact that he will now be unable to pursue his bushland interests except for fishing and shooting to a reduced extent.	He will be no longer able to indulge in rock climbing which was one of his pastimes.	I see no reason, however, to make separate assessments for pain and suffering on the one hand and loss of amenities of life on the other.

As Muirhead J. said in Lawrence v Mathison	(1981) 11 N.T.R. p.1 at p.10:-

"In the past I have, I believe, subsumed damages for loss of amenities under the heading of 'pain and suffering', and I would still prefer to do so.	It is difficult to separate damages for 'pain' from damages for 'frustration' consequent upon such pain."

Gibbs J. (as he then was) and Stephen J. adverted to the assessment of damages under this same broad conventional head of damages namely, "pain, suffering and loss of the enjoyment and amenities of life" in



Sharman v Evans (1976-1977) 13 A.L.R. 57 at pp. 74 et seq., and especially at p.77 as being "this particular head of damages" and "appropriate compensation for damages under this head, a head of damages which is peculiarly difficult to assess and the assessment of which must always be especially responsive to factors of which a trial judge will be more aware than can be any appellate court."

I assess the plaintiff's damages for pain and suffering and loss of amenities at $30,000 and there will be interest on one-half of that sum for past detriments at the conventional rate of 6% since the date of issue of the writ, namely 4 October 1982.	In round figures, this amounts to
$3,375.	Accordingiy there will be judgment for the plaintiff for $33,375.

