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Bowditch v Pryce
Supreme Court of the Northern Territory of Australia Kearney J.
28 and 29 April 1986 at Darwin
Appeal Justices Act 1928 (NT) -Appeal against sentence - general principles - evidence is required to establish a differing view of admitted facts - "run-of-the-mill" case - for sentence to be manifestly excessive it must lie outside normal range of punishment imposed for offences of that type
- need for statistical material on sentences discussed.

Sentencing - need to deter football hooliganism - deliberate assault on Police in execution of duty ordinarily carried immediate custodial sentence - whether sentence manifestly excessive involves consideration of normal range of punishment for offence - need for statistics on sentencing ranges general principles relating to appeals against sentence.
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IN THE MATTER OF THE JUSTICES ACT
BETWEEN:
PETER JAMES BOWDITCH
Appellant
AND:
LEONARD DAVID PRYCE
Respondent



Coram:	Kearney J.


REASONS FOR JUDGMENT
(delivered 29 April 1986)


On 10 October 1985 the appellant pleaded guilty before a Court of Summary Jurisdiction at Darwin to charges that on 8 September 1985 he had escaped from lawful custody and had assaulted a member of the Police Force in the execution of his duty. Both offences carry a maximum punishment of a fine of $1,000 or six months' imprisonment, or both. The appellant was sentenced to 14 days'
imprisonment on the first charge; on the	second	charge	he
was	sentenced		to		one		month's		imprisonment but the Court directed that	he	be	released	after	serving	14 days	on
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entering into a bond in the sum of $200 to be of good behaviour for 6 months. He appeals against these sentences on the grounds that they were manifestly excessive.

The circumstances of the offence as admitted by the appellant before the learned Magistrate were as follows:-

"At 9.30 pm on Sunday, 8 September the defendant [appellant] was at Richardson Park watching a game of rugby  league. The defendant had been drinking heavily during the course of the game. At about
9.30 the defendant walked to the Waratah supporters section, or a section of a park where there were a large number of Waratah supporters, and called out in a loud voice the words particularized in the complaint.

He gave a two fingered salute in the direction of the Waratah supporters and he repeated this twice more. By then police arrived at the point where he was. He repeated the gesture and the words once more. The defendant was apprehended by police and taken to the rear of the police van. At the rear of the van the defendant broke free from police and ran about 20 metres before being again apprehended.
He struggled violently at one stage and grabbed one of the constables by the testicles. The defendant was restrained and placed in the rear of the police van and conveyed to Berrimah police station where he was charged on the matters now before the court. At the time Richardson park was not only open to and used by the public, it was used by a large number of persons. It was one of the  more important games on the rugby league calendar for this year.".



It was submitted to the learned Magistrate that the assault did not call for a sentence of imprisonment because there was no allegation of injury and it was not a "worst case" type of assault. The Magistrate pointed  out, correctly in my view, that a "worst case" assault would attract a punishment of 6 months' imprisonment. Mr Norman concedes that the authorities establish that even youthful first offenders may be imprisoned for the offence of assaulting a member of the police force in the execution of his duty. It is clear that this is so; I respectfully adopt what Zelling J. said in Barry v Samuels (1975) 10 S.A.S.R. 376 at p.377:-

" this Court has  always  treated assaults on police constables as a serious matter, and in my opinion it is proper that that should continue to be the case. They have their duty to do and it is a duty difficult and distasteful on many occasions and it is not a duty which is to be made more difficult by unprovoked assaults.".


I also respectfully adopt what Mitchell J. said in	Sumner v Fingleton, (1973) 60L.S.J.S. 582:-

"The legislature has properly in my view provided a substantial penalty for assaulting a member of the police force in the execution of his duty. The fact that police officers have to attend at premises where persons are affected by liquor, and are obliged, in some circumstances, to carry out their duties of arresting such persons, makes it imperative that they shall be protected, in so far as it is possible for the law



to protect them, from assault by those persons.".


I	also	respectfully	endorse	the	views	of Walters J. in Miller v Huffa (1980) 24 S.A.S.R. 595 at p.598:-

"Persons who attack police officers in the execution of their duty cannot ordinarily expect leniency, save in a case where the circumstances of mitigation are wholly exceptional. Where police are trying to do their duty of maintaining public order, persons who deliberately assault them in order to impede them in performing their work must ordinarily expect an immediate custodial sentence.".


The learned Magistrate indicated that the facts as admitted before him inclined him towards sentencing the appellant to a term of imprisonment unless something were advanced which would point to a non-custodial punishment. Before me, while the objective facts as placed before the Magistrate were not sought to be controverted, Mr Norman contended that the appellant did not intentionally grab the constable's testicles. It was put that the appellant was on the ground and was attempting to break free when, in the melee, he grabbed at the constable. The learned Magistrate had characterized the assault on the constable as "a nasty sort of assault"; and, in this connection, said that the appellant "was going out and meaning business". I think it is clear that the Magistrate treated the grabbing of the testicles as an intentional act by the appellant and he made



it clear throughout the proceedings before him that that was the basis on	which	he	was	approaching	the	matter.	As
Mr Norman	points	out,
offence is seen	to	be Mr Wallace's	submission
 if	the	act	were	intentional the more	serious.	However	I	accept that if the appellant now seeks to
have a different view taken of facts which he admitted to and on the basis of which he was sentenced by the Magistrate, it is incumbent upon him to adduce evidence to that end and to comply with s.176A of the Justices Act. The appellant has not chosen to follow this course; accordingly I do not accept Mr Norman's submission.

The Magistrate said that football hooliganism was becoming an increasing problem and that it started with the sort of behaviour in which the appellant had engaged and ended up in brawls. When sentencing the appellant the Magistrate clearly had in mind the need to deter such behaviour by football spectators, incidents of which have occurred in the Territory. He noted that behaviour of the sort in which the appellant had engaged provoked fights and an escalating violence. There was no suggestion here that the appellant had himself been provoked. It is clear that while the appellant's drinking at the time was the reason for his behaviour it did not excuse what the Magistrate characterized as a serious matter.



The	Magistrate noted that the police had a duty in
this situation to remove the appellant as a potential	cause of trouble.	He stated:-


"It is my belief that I have a duty to the public to ensure that people such as you do not carry on in this fashion at football matches and I have a duty to ensure that police officers whose duty it is to attend these matches are protected from people such as yourself when they are executing their duty. They are  few in numbers when they attend these sorts of gatherings and if the crowd want to get nasty, then they have got some difficulties. I think the courts have a duty to ensure that any violence directed to the police, especially under these circumstances, is met with an appropriate response from the court.".


I agree.


The Magistrate then imposed the sentences in question. Other aspects of the appellant's behaviour at the time, for which he was separately charged, were punished by fines. The appellant had no previous convictions for assault or for offences of violence. The Magistrate indicated that if he had had a prior history of that type lengthier terms of imprisonment would have been imposed. The Magistrate concluded by stating that he regarded the sentences imposed as -

"  the absolute minimum that I  can  do in your case to constitute any deterrence to others similarly placed as yourself under these circumstances. The courts



cannot be seen to tolerate hooliganism at football matches, nor assaults on police officers in particular when they attend these sort of venues.".


Mr Norman submits that the imposition of a short term of imprisonment the service of which was suspended with immediate effect, would have met the purposes of personal and general deterrence which the Magistrate clearly had in mind when sentencing the appellant.

As to the offence of escaping from custody I note in passing that in Jagamara v Arnold (1984) 27 N.T.R.l, Forster C.J. did not consider that a sentence of one month's imprisonment was excessive; indeed his Honour thought that it was reasonable and proper.  In that case the appellant had forced his way out of a police van with others when it had stopped to pick up another man. However I am informed that the circumstances surrounding the offence indicated a far more serious situation than obtained here.

The basis of this appeal is that the sentences imposed are manifestly excessive. The offences here are I think properly characterized as "run-of-the-mill" examples and a consideration of whether or not they are manifestly excessive should involve a consideration of whether they exceed the normal range of punishment imposed for offences of this type. No statistics have been supplied indicating the usual range of sentences imposed by the courts of



summary	jurisdiction for such offences.	I am informed that it is not possible for any such statistics to be obtained in
less	than	6 weeks.	The court cases		is	unable	to
 computerized system of recording provide	information	of	vital
assistance to courts of summary jurisdiction and this court in carrying out their respective functions. This is to be regretted, and a system of greater use to the courts, as in other jurisdictions, needs to be instituted. I note for example, the statistical material placed before the appellate court in South Australia in the not dissimilar case of O'Connor v Daire (1984) 114 L.S.J.S.  386  at pp.389, 390. I repeat the comments which I made on this subject in McLeod v O'Brien, unreported, 8 November 1985 at pp.5 and 6.

The general principles relating to an appeal against sentence have been laid down in several leading authorities, conveniently collected by O'Leary J. (as he then was) in Matan v Ruehland, unreported 15 October 1984 at pp.7-8. What is involved is an appeal against the exercise by a Magistrate of his judicial discretion to impose sentences appropriate to the offences with which the appellant was charged, bearing in mind the personal circumstances of the appellant. It is a  wide  discretion. It is not to the point that this Court might have imposed lesser sentences or different sentences or that it may think the sentences are over-severe. There must be some basis



established for regarding the discretion vested in the Magistrate as having been improperly exercised. No such basis is established in this case, from the circumstances which the Magistrate took into account. His Worship did not take into account considerations which he ought not to have taken into account and which may have affected the exercise of his discretion; nor did he exclude considerations which he ought to have taken into account. There is nothing to suggest that he was mistaken or misled as to the facts, nor has any error of law been disclosed. The Magistrate did not express any views or opinions which might be thought to be extreme or misguided. There is nothing in the sentences imposed, when considered in relation to the offences and the particular circumstances of the case, which affords
convincing evidence
exercise	of	his
 that	in sentencing
 some	way	the discretion	was
 Magistrate's
unsound.	In
short, there	is
 nothing	to
 suggest	that
 the	sentences
imposed were unreasonable or were not fixed in due and proper exercise of the Magistrate's sentencing power. It is not to the point in those circumstances to argue that the purpose of sentencing could be achieved by suspending service of the terms imposed. Further, I have not been referred to any cases which might tend to show that the sentences imposed were very much above the level appropriate to the offences committed in the circumstances in which they were committed, and to the offender.


Accordingly, the appeal is dismissed and the sentences imposed by the Court of Summary Jurisdiction are affirmed.




