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Appeal - appeals under Justices Act by way of "re-hearing" - whether judge to exercise own discretion on sentence.

Appeal - appeal	against	sentence	multiple	offences whether	individual sentences manifestly excessive - whether aggregate of sentences manifestly excessive.
Sentencing touchstone for  application  of  totality principle aggregate of sentences should not usually be substantially above the upper limit of the range applicable to the most serious of the offences committed - when case suitable for referral to Supreme Court for sentencing.

Sentencing - when sentences should be directed to be served concurrently or consecutively whether offences  taken together constitute a single invasion of the same legally protected interest.

Sentencing release - when appeal.
 co-offender	granted	immediate	conditional disparity of sentence an effective ground	of
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS
No.149 of 1986.

IN THE MATTER OF
The Justices Act
AND IN THE MATTER OF
an appeal from a decision of the Court of Summary Juris diction at Alice Springs
BETWEEN:
JOHN PATRICK MOFFAT also known as PATRICK PAUL PINSON
Appellant

AND:
GEORGE HENRY SEEARS
Respondent



CORAM:	KEARNEY J.


REASONS FOR JUDG!1ENT
(delivered 15 December 1986)


This is an appeal against the severity of sentences imposed	on	the	appellant	by	the	Court	of	Summary
Jurisdiction	at Alice Springs on 31 October 1986, following his conviction on 9 charges.





The offences of which he was convicted and the sentences imposed were as follows:-



Date of
Offence	Offence	Offences	Sentences of
No.	(1986)	Imprisonment

	21 August	Unlawful entry of	12 months, cum.

building
	21 August	Stealing	6 months, cone.
	31 August	Unlawful entry of	12 months, cum.

dwelling house
	31 August	Stealing	6 months, cone.
	4  September	Receiving stolen	6 months, cone.

cheque
	4  September	Attempted criminal	6 months, cone.

deception
	5  September	Unlawful entry of	12 months

8.	5
September
Stealing
6 months,
cone.
9.	5
September
Attempted criminal
9 months,
cone.

d,rnlling house



deception





It can be seen that the appellant was sentenced first upon offence No.7. The sentence imposed for offence No.1 was made cumulative upon that imposed for No.7. The sentence imposed for offence No.3 was made cumulative upon that imposed for No.1; and the sentences imposed for the


other 6 offences were each directed to be  served concurrently with that imposed for No.7. In the result the appellant was sentenced to an effective total of 3 years imprisonment, to commence on 9 September 1986; a non-parole period of 12 months was fixed. The appellant contends that the individual sentences were manifestly  excessive; and that, in the aggregate, the totality of 3 years  is manifestly excessive. The latter point is directed to the accumulation of 2 of the sentences.

The appellant had arrived in Alice Springs in June this year.  The 9 offences in question were committed over the fortnight between 21 August and 5  September.   Offences
Nos. 5-9 were committed in company with a co-offender.  He was arrested shortly after committing offences Nos. 7-9. He pleaded guilty to all the charges. The Court obtained a pre-sentence report  and  a  psychological  assessment,  and
proceeded to sentence on 31 October. The appeal was lodged on 11 November.

So much for the background to the appeal.


On the question of the proper approach to appeals from Justices Mr. Kernot referred me to Seears v Hamer, a decision by Asche J. of 29 October 1986. At pp.10-11  of this unreported judgment his Honour considered that an









appeal under s.163 of the Justices Act is by way of "re-hearing", in the sense given that word by the Full Court of this Court in Messel v Davern (1981) 9 N.T.R. 21 at 27, viz:-

	a new trial of the issue raised by the Notice of Appeal using the evidence in the Court below with a discretion to receive further evidence."



The function of the appellate Court, the Full Court said, at p.27:-

	is to provide for such a judgment to be given on the hearing of the appeal as ought to be given if the case came at that time before the court of first instance."



I adopt that approach. I also respectfully adopt the
corollary drawn	by	Asche	J. (supra):-
 at	p.17	of	Seears v Hamer

"I arr, not bound first to examine whether the Magistrate has erred in his discretion in imposing the sentence he did and only to interfere with the sentence if there is, within the accepted principles (e.g. House v The King (1936)
55 C.L.R. 499) an error of that discretion. This being a rehearing  in the sense mentioned in Davern v Messel supra I am expected to exercise my own discretion."











I also respectfully agree with his Honour's observation that the sentence of the court below can affect the exercise of that discretion if the penalty which the appellate court has in mind is very similar to that imposed below.


Mr. Kernot drew attention to the approach adopted towards the sentencing of the co-offender in offences Nos. 5-9, by  the  same magistrate who dealt with the appellant. As to offence No.5 the co-offender was convicted of stealing the cheque, and was sentenced to 3 months imprisonment. For offence No.6, to 3 months concurrent; for No.7, to 12 months cumulative upon the sentence imposed on No.5; for No.8, to 9 months concurrent; and for No.9, to 6 months concurrent. So the effective total was 15 months imprisonment; a non-parole period of 6 months was fixed. He was, however, directed  to be released forthwith, upon entering into a bond in the sum of $250 to be of good behaviour for 2 years. He had spent 5 or 6 weeks in  custody.  The appellant appears to contend that the conditional release of his co-offender meant that without proper reason the court had dealt more severely with the appellant, or that the distinction made in favour of the co-offender was excessive. Arguments based on disparity of sentence are rarely effective except in so far as they are called in aid of an argument that considerations relevant to the appellant were not properly taken into account. In


general, even if the sentence effectively imposed upon the co-offender were unduly lenient that would not be a ground for interfering with a sentence imposed upon the appellant, not seen to be otherwise manifestly excessive; see  R. v Dabek (1980) 87 L.S.J. S. (S.A.) 377.

I have not been informed of the materials presented to the court in relation to the co-offender, or the magistrate's remarks when he sentenced him.  The  two appeared together on 24 September when the facts were presented, but were apparently dealt with separately later. It appears from the statement of facts relating to the 5 offences to which they admitted, that there was no significant differences in the culpability of the two.  I will deal later with the question of disparity.

The facts relating to the offences were, briefly, as follows. On 5 September the appellant  and  his co-offender drove to a house to visit. No one was at home. They broke in, by cutting the fly-screen and a window. They both entered and stole various items including some cash and a cheque book. They then went to a restaurant where they filled in one of the stolen cheque forms to "cash", but were unable to cash it. They spent some $13.50 of the money on food and returned to the caravan park where they were
staying.



The next morning they were arrested there by the Police and duly charged with offences Nos. 7, 8 and 9. The appellant says he was under the influence of drugs.

The appellant then voluntarily told the Police of his involvement in offences Nos 1-4. On 21 August he was visiting friends at a caravan on the premises of the N.T. Fodder Store. He stole the key to the store from the caravan, and later that evening entered the store and stole
$250 in cash and some dog food for his dogs.  That constitutes offences Nos. 1 and 2. He had  seen  the occupants of the caravan take money from the store to the caravan. He visited them and they told him they would be going out. He left,  but  returned later, after they had left; he broke into the caravan, and stole $132 cash. These facts constitute offences Nos 3 and 4. In company with the co-offender the appellant was at the Salvation Army Hostel. The office was unattended. A cheque book was on the table. The co-offender stole a cheque form. Neither of  them  had any money at the time. They filled in the cheque, signed it and tried to cash it first at a bank and then at a store, where they  were apprehended.  Those are the facts relating to offences Nos. 5 and 6.

The magistrate had the benefit of a comprehensive pre-sentence report. It disclosed in detail the appellant's


deprived childhood. He was born on 1 November 1964.  There was drunkenness and domestic violence in  the home; his father was often in prison, and the family split up when the appellant was 7 years old. He and his sister went to live with their grandmother. He claims to have been given marijuana when he was 9 years old. He displayed behavioural problems at school; he was not disciplined at home. He ran away at age 14, drifted between the major cities, and became addicted to drugs. Between ages 15 and 20 he was  found guilty of about 12 stealing and drug offences.  In 1984 he was placed on probation in Victoria for 2 years for  theft and forgery. In July 1985 he was convicted in Victoria of stealing a motor vehicle and sentenced to 3 months imprisonment. In August he was convicted of 15 offences
involving	theft,	receiving,	forging	and	uttering,	and
obtaining property by deception and sentenced to 3 months imprisonment on each count, to be served concurrently. Late in August he was sentenced to 1 months imprisonment for resisting arrest. The court was told that in Western Australia at some time in 1984 or 1985 he was charged with breaking and entering a dwelling house with intent to commit a crime. He was granted bail, but attempted suicide, so his bail was revoked. After spending 10 weeks in custody on remand, he was placed on a 2-year good behaviour bond.


Against that background the appellant says he moved to Alice Springs this year, to try to get away from the source of his heroin in Melbourne, so as to bring his drug habit under control.

Since he left school some 8 years ago, he has managed to hold down some unskilled jobs, usually short- term.

He is attending Alcoholics Anonymous while in prison, where he is also receiving supportive counselling.

According to the summary in the psychiatric report, the appellant:-

'' is a 22 year old man, with a history of a disorganized, inconsistent, mainly pampered childhood which has nevertheless left him with an anxiety disorder which could also be described as an inter mittent explosive disorder.  He has been a heroin addict since the age of 14 and appears to have recently 'kicked the habit' as a result of realizing it was killing him ''


All of this material was placed before the sentencing court on 31 October; the court had already dealt with the co-offender.  Counsel for the appellant referred the sentencing court in detail to the facts relating to the offences, the penalties imposed upon the co-offender, the









appellant's drug habits and his attempts to grapple with it, and urged that the appellant be placed on probation.

The court clearly took the view that the time had come when it was clear from the appellant's previous record that it was not appropriate to release him on a bond. The court adverted to the balancing of the need to see that the community was protected, with the desirability of giving offenders opportunities to change their ways. It was appropriate at this stage, the court considered, td pursue the objective of deterrence by imposing a sentence of imprisonment, all else having been  seen to fail at this time. The court then proceeded to impose the sentences earlier noted.

Mr. Kernot submits that the court failed fully to take into account the recommendations in the pre-sentence report, that the appellant be admitted to probation.  There is no substance in that submission; it is apparent from the record that the report was taken fully into account. In any event, Mr. Kernot submits, on the basis of the approach to appeals laid down in Seears v Hamer (supra), I should take those recommendations into account when deciding  this appeal. I will do so.









It was submitted that the magistrate had misread in some way the pre-sentence report;	a	fair	reading	of	the
transcript contention.
 shows	that	there	is	no	substance	in	that


It was submitted that the court below had wrongly taken into account offences in Western Australia referred to in the pre-sentence report, which had not been formally admitted by counsel. It is clear  that  the court took account of the matters referred to in the pre-sentence report, the preparation of which had earlier been requested by counsel for the appellant. Equally, the  transcript records counsel as stating his instructions "in relation to the bond that was imposed in Western Australia", when addressing in mitigation. There is no substance in this submission. I proceed on the basis, stated  by  counsel before me, that the appellant has been placed on probation a number of times, and observed the conditions of probation except that the commission of a single offence, curiously, resulted in a breach of 2 of those bonds.

It was submitted that a certain passage in the court's remarks on sentence showed that it proceeded on a wrong principle, viz:-

"The fact that you have previously experienced going before courts for the commission of criminal offences adds to









the	commission higher degree of otherwise be the offender."
 of these offences a much heinousness than would case if you were a first



However, read in its proper context, it is clear that the magistrate had in mind that the appellant, by reason of his previous record, could not be given the same  consideration as a first offender.

There was a further criticism advanced of another remark by the court when referring to the effect  of deterrent sentences, but there is no substance in that. The remark does not, on examination in its context, bear the meaning suggested by counsel, that the appellant was being "made an example of".

It was submitted that the court had not  reviewed the various sentences imposed, to see that in totality they were not excessive. It is clear that although individual sentences may not be excessive, in totality they may be. However, it is patent that the court, in making the service of certain sentences cumulative and others concurrent, and referring to the total of 3 years, had in mind the question of totality, and considered that the aggregate was just and appropriate to the whole of the criminal behaviour involved. A convenient touchstone for the application of the totality principle is that the aggregate of the sentences should not


usually be substantially above the upper limit of the range of sentence properly applicable to the most serious of the offences committed; see for example, Brown v Lynch, unreported decision of Forster C.J., 15 June 1982. Of the 9 offences involved here the most serious were Nos.3 and 7 which carry a maximum of 10 years imprisonment when tried on indictment. However the maximum penalty for each of the 9 offences, when dealt with summarily, is 2 years
imprisonment;	see	s.120(3)	of	the	Justices Act.	If	a
magistrate
 considers	in	such	circumstances	that
 the
aggregate	should	exceed 2 years he may well consider it to

be a case to be referred to this court for sentence, under s.121C of the Justices Act. In any event, I consider that adopting the approach referred to on p.4, the aggregate of 3 years imprisonment is manifestly excessive.

It was further submitted that it was erroneous to have directed that 2 of the sentences be served cumulatively because, in the words of Brown v Lynch (supra), those offences arose from ''a closely  related  series  of  occurrences 11 •	In this connection the test is, did the 2 offences taken together constitute a single invasion of the same legally protected interest? In this case, as appears from pp.6-7, offences Nos. 1 and 3 were committed within 10 days and No.3 involved a repetition of the same behaviour towards what appears to be the same victim as in No.l,
; .







though one entry was to the store and one to the caravan. Offence No.7 occurred 5 days after No.3, involved different premises and a different victim, and is clearly quite distinct from offences Nos. 1 and 3. It cannot be said that the court erred in making the sentences in respect of offences Nos. 1 and 3 cumulative. The decision either way lay within the discretion of the court.

It was submitted that the aggregate sentence of 3 years was crushing. This is another aspect of the totality principle; the aggregate should not be disproportionate to the offenders past record and future prospects. What is involved is a consideration of mitigating factors, viewed in relation to the combined length of all the sentences. It is particularly relevant when, as here, a young offender is facing his first sentence of substantial length.

I note the case of R. v O'Loughlin, unreported decision of O'Leary C.J., 2 July 1986. That case involved 3 house breaks and thefts over 2 nights by a man with a baa prior record. The Chief Justice referred to the prevalence of the offence in Alice Springs and considered that -

" the time has arrived when the court must re-appraise the sentencing pattern for these offences."
' . '







His	Honour	considered	that	a	sentence	of	4	years imprisonment, or perhaps more, would be appropriate; however
'		in view of the prisoner's cooperation, the sentence was reduced to 2 years and 9  months upon each count, to be served concurrently.

I consider that the disparity with the sentence imposed on the co-offender is attributable to factors personal to the co-offender and does not involve any error.

In the present case, exercising my own	discretion,

I	consider	that the totality of the sentences, 0
 years, i'  s
manifestly excessive and should be reduced. The individual sentences are within the proper range of the magistrate's sentencing discretion. Looking at the overall criminality, however, the aggregate of 3 years should be reduced to 2 years, and a non-parole period fixed at 8 months.

In the result therefore the first ground of appeal relating to the individual sentences is refused. The second ground of appeal relating to the totality of the  sentences is upheld. The sentences imposed on 31 October 1986 are affirmed, but the sentence of 12 months imprisonment imposed
in respect of offence No.3 is directed to be served, not cumulatively upon the sentence imposed in respect of offence No.l, but concurrently with that sentence. In the result









the aggregate of the sentences is reduced from 3 years imprisonment to 2 years, computed from 9 September 1986. The non-parole period of 12 months is reduced to 8 months.





