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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA	•
AT DARWIN


No. 18 of 1986



THE QUEEN

, v.


VICTOR HOLGER KROSEL



CORAM:	NADER J



REASONS FOR DECISION
(delivered 4 July 1986)



In the course of this trial, it became necessary for me to give a ruling involving the construction of subsection 31(1) of the Crirninal:;;.Code.	Section 31 is part of Division 4   -	Excuse of the Code and is in the following terms:

'31.	tThTWILLED ACT, &c., AND ACCIDENT

	A person is excused from criminal responsibility for an act, omission or event unless it was intended or foreseen by him as a possible consequence of his conduct.


	A person who does not intend a particular act, omission or event, but foresees it as a possible consequence of his conduct, and that particular act, omission or event occurs, is excused from criminal responsibility for it if, in
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•
all the circumstances, including the chance of it occurring and its nature, a reasonable person similarly circumstanced and having such foresight would have proceeded with that conduct.'


'Event' means 'the result of an act or omission': section 1.


The accused stood charg2d with murder.	The death was alleged to have been the result of an extensive physical battering of the deceased by the accused causing numerous injuries, external and internal.	Post mortem examination revealed that some 50 to 70 separate ppysical impacts were inflicted on the accused.	The accused denied to Police any intention to kill or cause grievous harm, although he admitted inflicting the injuries.		That this denial might raise a reasonable doubt in the minds of the jury had to be taken into account in relation to possible alternative verdicts.

The elements of murder, as charged in this case, excluding those elements included by reason of issues of self-defence and provocation, were:

	That the accused killed the deceased,



	Intending to cause the death of the deceased or intending to do grievous harm to him.
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Manslaughter was a possible verdict on one of two bases: by reason of provocation or by reason of unlawfully causing death. Of course, provocation could become
·operative only if an intention to kill or cause grievous harm had been proved. No such intention was required to prove mansl.aughter by unlawfully causing death.

The question arose how section 31 applies to manslaughter of the latter kind.	In such a case, the accused is not alleged to have intended the event.	It was not a live issue that the result of the act was the death of the deceased.	The accused would not be excused by section
31 if he foresaw the event as a possible consequence of his conduct.	So much is straight forward.

The Crown, however, submitted that even if the jury were not satisfied that the accused foresaw death as a possible consequence of his conduct, he would not be excused from manslaughter by section 31 if the act causing death was intended, even if the death was not foreseen as possible.

I rejected that submission.


Section 31 sets forth circumstances in which a person is excused from criminal responsibility for an act, omission or event.	The first question that must be asked in any case is what it is that the person is alleged to be
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criminally responsible for.	That question can be answered only by reference to the definition of the crime concerned. Where the definition of a crime involves both an act (or omission) and an intention to produce an event, the accused must be criminally responsible for both the act (or omission) and the event before he is responsible for and can be found guilty of the crime:	The murder charged in this case was such a crime:	it was necessary to prove that the accused killed the deceased and that he intended to cause the death of, or grievous harm to, the deceased.	If the jury had been left unsatisfied that the accused intended death or grievous harm, the accused would have been excused from criminal responsibility for the event and, therefore, for the murder.	Had the jury been left unsatisfied that the accused intended the act that was alleged to have caused the death, the accused would have been excused from criminal responsibility for the act and, therefore, for the murder.

Where the definition of a crtme involves an act (or omission) only, and no event, those parts of section 31 relating to intending or foreseeing an event are inapplicable.	It is sufficient in such a case for the Crown to prove that the accused intended the act (or omission).
If such intention is not proved, the section operates to excuse the accused from criminal responsibility for the act (or omission) and, therefore, for the crime.	Assault is such a crime.
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The question in this case was to determine what category manslaughter, of the kind referred to above, fell into.	It was necessary to have regard to its. definition. The elements of its definition are to be extracted by implication from section 163'of the Code:

'163.	MANSLAUGHTER
A person who unlawfully kills another under such circumstances as not to constitute murder is guilty of manslaughter.'


The Crown must, therefore, prove:


	That the accused caused the death of the deceased.



	That the act (or omission) of the accused causing the death waa unlawful.


'Unlawfully' and 'unlawful' are defined by section 1 of the Code as meaning without authorization, justification or excuse.	Neither authorization nor justification were relevant to the present problem.

The definition of manslaughter (of the kind in question) essentially involves, therefore, the causation of death.	But the accused would have been excused from criminal responsibility for the death (the event) unless it

file_5.png



6


him,
was either intended by	.•	or foreseen by him as a possible consequence of his conduct: subsection 31(1). ,There could be no question of the death having been intended, because that issue would have been resolved in the accused's favour
before the jury reached the stage of consider ng manslaughter by unlawful act.	However, if the accused did not foresee death as a possible consequence of his conduct, he was excused from criminal responsibility for the death. He cannot be held criminally responsible for the death merely because he intended the act that caused it.	He must also have foreseen the death as a possible consequence: the death is the event for which he is excused unless, at the very least, he foresaw it as a possible consequence of his conduct.

As it transpired, the accused was convicted of manslaughter by reason of provocation so that the ruling I gave and the directions consequellt upon it were, in the event, of no practical use to the jury.

I would emphasize that these reasons are given at the request of the Crown prosecutor.	I have deliberately confined them to considerations of relevance to the trial. The only generalization I am prepared to make is that, in any case where an application of section 31 is a possibility, it is essential, for those concerned with how the section may operate, strictly to define the offence
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concerned.	It is only by reference to the essential
elements of an offence that the proper application of section 31 can be made.

Questions may arise concerning the application of section 31 to crimes where circumstances of aggravation are alleged.	My tentative view is that a true circumstance of
aggravation does not form part of the definition of the
crime. Accordingly, such a crime would not be excused merely because the circumstance of aggravation was not intended or foreseen as possible by tne accused.

