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COUCHMAN v POWER AND WATER AUTHORITY
Supreme Court of the Northern Territory of Australia Angel J.
19 May 1989, at Darwin


LIMITATION OF ACTIONS - Amendment to existing pleadings - existing pleadings not seeking extension of time - writ issued after expiry of limitation period - Limitation of Actions Act s.48A, Supreme Court Rules r.13.07(1)(6) and r.36.01(6)

PRACTICE AND PROCEDURE - Amendments - Amendment of endorsement to plead date and place of occurrence alleged to give rise to cause of action - whether omission a nullity or irregularity - Supreme Court Rules r.5.04(2)(b) and 36.01(1) and (2).

PRACTICE AND PROCEDURE - Costs - Costs of amendment of endorsement - amendment opposed - whether costs should be costs in the action - Supreme Court Rules r.63.02(2).

PRACTICE AND PROCEDURE - Limitation of Actions - Amendment of endorsement to include application for extension of time - writ issued outside limitation period - whether mere procedural irregularity - whether any irremediable prejudice to defendant - Limitation of Actions Act s.44.
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BETWEEN
ALBERT JOHN COUCHMAN
and

POWER AND WATER AUTHORITY
(formerly known as) NORTHERN TERRITORY ELECTRICITY COMMISSION


CORAM: Angel J



EXTEMPORE JUDGMENT
(Delivered the 19 day of May 1989)


I have before me a summons dated 11 April 1989 issued by the plaintiff seeking amendment of the endorsement on the writ.	The plaintiff alleges that he suffered damages for personal injuries arising out of an accident that occurred in or about July/August 1984 at the Stokes Hill Power Station consequent, it is alleged, upon negligence and/or breach of contract and/or breach of statutory duty by the defendant, the plaintiff's employer.

The writ in this action, issued on 21 March 1988, contains the following endorsement, and I quote: "The plaintiff's claim is for damages for personal injury suffered by him as a result of the negligence and/or breach
of contract and/or breach of statutory duty of the defendant, its servants or agents, arising out of an accident which occurred at the Stokes Hill Power House whilst the plaintiff was employed as a trades assistant".

That writ was served on 15 February 1989 and the defendant entered an unconditional appearance thereto.	The writ, as appears, was not endorsed so as to seek an extension of time pursuant to section 44(4) of the Limitations Act 1981, and on the face of the writ, it is not apparent that the cause of action is in any way affected by the Limitation of Actions Act time limits.

The plaintiff now seeks to amend the endorsement and seeks to invoke Rule 36.01 (1),(2) and (6), first to add the words "in or about July/August 1984", after the expression 'Stokes Hill Power House', and secondly to add the endorsement "the plaintiff seeks an extension of time, pursuant to section 44 of the Limitations Act 1981".

The application is opposed by the defendant, who argued first that the writ as issued is a nullity and could not be corrected by amendment.

In my opinion, the writ as issued was not a nullity.	It bears the seal of the Court.	On its face it is in accordance with the Rules of Court; the only Rule of

2


Court with which it is suggested it is in any way incompatible being rule 5.04(2)(b).		In my opinion the endorsement complies with that rule insofar as it alleges a cause of action, a remedy in respect of that cause of action, and sufficient particulars to give the defendant notice of the nature of the claim:	see Ruzeu v
Massey Ferguson (Aust) Ltd [1983} 1 V.R. 733.	It is not without significance that the date that was originally missing might have been added by way of amendment before service or might have been ordered or given by way of particulars.	See Ruzeu's case, supra, at page 738.

I think the omission of the date is an irregularity and not a flaw fatal to the very existence of the writ:	compare ATCO Industries v Ancla Maratima (1984)
35 S.A.S.R. 408.	It is also not without significance in this case that the defendant chose to enter an unconditional appearance, made no application for particulars and has made no application to set the writ aside.

What then of section 44(4) of the Limitations Act?	Again, the absence of that endorsement does not, in my view, render the writ invalid.	The 3 year statutory time limit bars remedies not rights:	Palmdale Insurance v El Grollo Pty Ltd [1986} V.R. 408 at 409 and Ronex Properties Limited v John Laing [1983} 1 Q.B. 399.	It is
also to be noted that the 3 year statutory time limit bars remedies only if pleaded: see, in that regard, Rule 13.07 (1) (b).


In my opinion, the absence of an endorsement under section 44 is a mere irregularity and capable of amendment.	It is procedural.	If the plaintiff had proceeded with the action as presently constituted and the defendant had not pleaded the statute, I see no reason why the action could not validly have proceeded to judgment.
If the defendant had entered a defence pleading the statute, I can see no bar, subject to questions of prejudice, to the plaintiff having added an application to extend time by way of amendment.

The relative legislative period having expired prior to the issue of the writ, I do not regard section 48A of the Limitations Act (introduced by Act number 37 of 1987) as having any bearing on the present matter.	That section addresses cases where proceedings have been issued within time and have been sought to be amended after the period of limitation has expired.	Compare rule 53.03 of the South Australian rules, discussed in Brook v Flinders University of South Australia (1987) 47 S.A.S.R. 119 at
122.	Rule 36.01(6) seems to be similar to the South Australian rule to which I have just referred.
Nor do I accede to the defendant's suggestion that the present amendments constitute a new cause of action but the court amendments are in part particulars of the original cause of action and in the other part to cure what I've already said to be a procedural irregularity, that is the failure to comply with the procedural requirement of section 44 of the Limitations of Actions Act.

Time limitations are in the field of procedural law and if authorities are required for that, Lovett v Le Gall (1975) 10 S.A.S.R. 479 at 485.	The question remains whether the defendant can point to any irremediable prejudice suffered if the amendments are allowed.	The mere fact that a way is opened for the plaintiff which would otherwise be denied to him, it seems to me, is not enough: Napolitano v Coyle (1977) 15 S.A.S.R. 559 at 572.	It seems to me that any actual prejudice suffered by the defendant (and at present none is alleged) by reason of the action proceeding can be raised to the defendant's advantage and the plaintiff's disadvantage in opposing the application for extension when that is heard.

The plaintiff will still have to get an extension of time in order to proceed.	In the circumstances of this case I can see no reason why the ordinary principles of amendment should not apply and that
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the amendment be allowed pursuant to rule 36.01(1).	As I have said, the defendant entered an unconditional appearance and had proper notice of the matters required by rule 5.04(2)(b).	Insofar as the defendant was not notified of the date of the accident, I don't consider there to be sufficient prejudice to warrant refusing the application.

Accordingly, I grant leave to the plaintiff to amend the writ and endorsement of claim in the manner sought.

There remains the question of costs.


In matters such as this, normally the amending party bears the costs.	However, where it is vigorously opposed but ultimately unsuccessfully, that tends to balance out the ordinary rule.

It would seem to me that in an application of this nature the costs ought to be costs in the action, so that the intendment of my order is that the winner takes all at the end of the day.	If the plaintiff ultimately succeeds in the action, then the costs of today are payable by the defendant.	Alternatively, if the defendant succeeds at the end of the day, it has its costs against the unsuccessful plaintiff in respect of this application.
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I think that is fairer to each party than simply making each go away and bear their own costs.	On the other hand, I do not think it is fair at this stage that I should order either party to pay the costs of the other party in respect of this application now, irrespective of the final result in the action.

I order costs in the proceeding as defined in the cost rules Rule 63.02(2) and certify fit for counsel.

