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IN THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA
JUSTICES APPEAL No. 823 of 1988



BETWEEN:
LANCE ALFRED LAWRENCE
Appellant

AND:
LESLIE JOHN HAYES
 

Respondent



CORAM: Rice J.



REASONS FOR JUDGMENT
(delivered 7 November 1989)

This is an appeal against conviction and sentence from the Katherine Court of Summary Jurisdiction on 16 October 1988.	The appellant was convicted of an offence under s.18(1) of the Firearms Act in that on 27 June 1988 at Pine Creek he "did possess a firearm, namely, SKS Semi-Auto Rifle, Serial Number 11480337, without being licensed to do
so by the Firearms Act."


The appellant was fined $400, ordered to pay costs of $627-50 and the firearm was ordered to be forfeited to the Crown.


It was common ground that at the relevant time the firearm was a "firearm class D", being a Chinese military semi-automatic rifle, which fell within the definition in the Firearms Act of a firearm of a military pattern which is self-loading or semi-automatic.	It was also common ground that at all material times the appellant was the holder of a dealer's licence in respect of firearm classes A, B, and C, but not for a firearm class D.

The events giving rise to the prosecution occurred on 27 June 1988 when a man named Major called on the appellant at his licensed premises and produced the firearm, the subject of the charge.	As the learned magistrate found, Major grudgingly conceded in evidence, that the swapping of his Chinese firearm for the appellant's Russian firearm was conditional upon the appellant obtaining the necessary licence.

On the same occasion and in Major's presence, the appellant accordingly telephoned Senior Constable McMaster, the acting officer-in-charge of the Firearms Recording Section at Berrimah Police Headquarters.	McMaster testified that the appellant identified himself and informed him that he had come into possession of a SKS Rifle and enquired what he should do with it as he was an "A, Band C" class dealer.	McMaster told him that he could not hold it
but that he should take it across to the Pine Creek Police Station and have the matter resolved.	McMaster further explained that during that first conversation he told the appellant it was departmental policy that no further D class firearm dealer's licences would be issued except under very exceptional circumstances.	After explaining this to the appellant, the appellant asked him how could he possibly retain the firearm and McMaster told him that the only way he could possibly do so would be to obtain a collector's licence but that he would be unlikely to get one as he was not really a bona fide collector.

The fact that this conversation took place is supported by the testimony of Major who confirmed that, in his presence, the appellant made a telephone call to Darwin and that although he did not listen to the substance of the call, he deduced that it was about the rifle.

The appellant himself testified that Major was in his shop when he, the appellant, had made the telephone call to Darwin as well as one to the police station at Pine
Creek.


Senior Constable Rennie, the officer-in-charge of the Pine Creek Police Station, testified that just after lunch on 27 June, he received a telephone call from the
appellant who made enquiries about a D class licence. According to Rennie, the appellant wanted to get a D class added on to his dealer's licence, so Rennie advised him to ring the Firearms Recording Section at Berrimah.

In consequence of these two telephone calls, the appellant duly carried the firearm in a scabbard to the Pine Creek Police Station and, according to Rennie, said that he wanted to apply for a D class classification on his dealer's licence.	According to Rennie, the appellant stated that he had contacted Darwin and spoken to them in relation to it.
Rennie then telephoned the Firearms Recording Section at Berrimah and spoke to the officer-in-charge of the Firearms Recording Section himself, then handed the telephone -to·the
appellant. This conversation was confirmed by McMaster as having taken place. McMaster testified that he had spoken to the appellant and that during that conversation with him
read a file note signed by the Assistant Commissioner to the effect that the appellant would not be issued with a D class dealer's licence following an application for one by the appellant in 1987.	Nevertheless, McMaster said that he told the appellant that the only other possibility was to apply for a collector's licence, but under the circumstances the appellant would hardly meet the interpretation of a bona
fide collector.
After this telephone conversation, Rennie said that the appellant asked him if he could apply for a collector's licence, to which Rennie informed him that he did not think it would be approved but he could apply by all means, which he did.	At that time, Rennie took possession of the firearm and issued the appellant with a miscellaneous property receipt for it.

On 21 August 1988 Rennie attended the appellant's residence with a notice of refusal of his application for a collector's licence, at the same time informing him that he would be summonsed for a firearm offence which was for the possession of a D class firearm.

Upon a review of the whole of the evidence, (and in the absence of any finding by the learned magistrate,) I am satisfied that as a result of his enquiry of McMaster, who at the relevant time was acting officer-in-charge of the Firearms Recording Section, the appellant, acting in accordance with the authority or permission of McMaster, took the firearm to the police station and handed it over to Rennie so that it could be dealt with lawfully.

In the absence of any specific finding by the learned magistrate, it may well be, therefore, that the appellant's act of taking the weapon there was authorized







pursuant to authority or permission lawfully given by McMaster before, or at least concurrently with, the appellant actually taking possession of the firearm from Major and that that authority and permission enured to the time that the appellant parted with the possession of the firearm to Rennie at the police station.

Irrespective of the precise terms of the arrangements between Major and the appellant, there is no evidence of at what stage in their negotiations  the appellant actually took possession of the firearm from  Major.	The appellant certainly was in actual possession of it as he made his way to the police station and whenever it was that Major left his shop.	It was in the appellant's possession when	he placed it in the cabinet.	Mere handling of it by the appellant during the course of negotiations does not render it in the appellant's possession, since until the negotiations·wetJ concluded on a conditional basis or otherwise, it was open to a finding  that possession was retained  by Major because it was he alone who retained the exclusive right at law to exercise exclusive control over the weapon, including the right to call off the intended transaction and walk out of the shop with it.		(Compare Barillo v Bartlett (1966) SASR 286, per Mayo J., at p.287.)
All of the evidence to the effect that the appellant was in possession of the weapon at the time of his first conversation with McMaster was, at best, essentially speculative, having regard to the fact that negotiations were necessarily still continuing until Major finally handed over the weapon to the appellant at the conclusion of the negotiations between them.

While s.109A of the Firearms Act (introduced by s.3 of the amending Act No. 45 of 1987) provides that a person who contravenes or fails to comply with that Act (other than ss.98, 99 and 100) is guilty of a regulatory offence, s.22 of the Criminal Code provides, inter alia, that except for
s.26(1)(c) and (d) Part II does not apply to regulatory
I
offences.		The effect of this is that the application of s.26(1)(c) and (d) are both preserved and apply to a regulatory offence, which, under s.18 of the Interpretation Act, simply means an offence specified in an Act to be a regulatory offence, which this is.	In consequence, these provisions render an act as being authorized if it is done, made or caused pursuant to authority or permission lawfully granted;	and by virtue of s.23 of the Code, a person is not guilty of an offence if, inter alia, any act constituting
that offence done by him, was authorised.
Accepting, as I must, that the question of the appellant's intent is irrelevant because this is a regulatory offence and hence the application of s.31 of the Code (which deals with intent) is ousted, I must turn to a consideration of the consequences of s.26 (1)(c) and (d) of the Code which are preserved by virtue of s.22.

It would appear from both the transcript in the lower court and his Worship's reasons for his decision that neither he nor defence counsel alluded to the possible availability of a defence of authorization under the Code. Moreover, had this question been considered, it would have become apparent that the onus of establishing that element, viz., that there was no authorization, lay upon the prosecution.

Although the learned magistrate acknowledged that the offence charged was a regulatory offence, he appears to have confused his perception of the effect of such an offence since he erroneously considered that "there has to be some sort of mens rea", despite the non-applicability of this concept, (of a person being excused from criminal responsibility for an act unless it was intended under s.31 of the Code,) by virtue of s.22 of the Code.	This mistaken concept seems to have clouded the learned magistrate's approach, since s.22 does not oust, but rather, in express
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terms, preserves the issue of authorization under s.26(1)(c) and (d) of the Code, which if applicable, in turn, attracts the operation of s.23 of the Code which, inter alia, provides that a person is not guilty of an offence if any act constituting that offence done by him, was authcrized.

The whole issue of authorization was never considered by the magistrate.	If it had been, theL such questions as any delegation by the Commissioner of Police to McMaster as officer-in-charge of the Firearms Section under
s.7 of the Firearms Act, and the exercise of the powers of both McMaster and Rennie as members of the Police Force
under ss.31 and 102 of the Firearms Act would have had to have been considered by him on the issue of whether or not authorization had been disproved by the prosecution.


Overall, therefore, I am of the opinion, that the case against the appellant was one which was fraught with error and that the conviction was unsafe and unsatisfactory.

One option which is open to this court is to remit the matter to the Court of Summary Jurisdiction for rehearing;	but, in my opinion, that would be costly and an unnecessary burden upon the appellant.	When all is said and done, it was Major who presented the weapon to Rennie originally, a week beforehand, to have it registered and to
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apply for a shooter's licence.	Rennie, then in purported compliance with the provision of s.18(2) told Major he had seven days to sell or dispose of it.	It was as a result of this that Major took the weapon to the		appellant.	This, in turn, led to the prosecution, which although probably well-intentioned, having regard to the stringency of the Firearms Act, was, in my opinion, somewhat hypertechnical in nature.

In all the circumstances, I consider that justice will be done if the appeal is allowed, the conviction is quashed, the penalty and order for costs revoked and the order for forfeiture of the weapon rescinded, provided that the weapon remain in its present custody to be dealt with pursuant to s.130B of the Justices Act.

Order accordingly.	There will be no order for costs since the success of the appeal did not result from any point of law validly taken by the appellant's counsel in the court below or on the appeal.

