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(2b04/lds)
HIS HONOUR:	These are 3 appeals from the Work Health Court.
They are interconnected for reasons which will appear, and equally, for reasons which will appear, the appeals have been reduced into 2 notices of app,aal.
By Section 116 of the Work Health Act, an appeal lies to this court from the decision of the Work Health Court, but only on a question of law.	It is not disputed, save in one minor matter where perhaps it may be argued that it turns on a question of fact, that these appeals turn on questions of law.	It is not contested that on 20 January 1987, the worker sustained an injury arising out of the course of his employment and therefore compensable within the meaning of the Act, Section 53.
On 16 February 1987, the worker made a claim for compensation pursuant to Section 82(1)(a), using for the purpose the form prescribed by the regulations, (regulation 10), and served that form on the employer.	By
Section 85 the employer was then obliged to adopt one of four courses.	Section 85 states:
(1)	An employer shall within 7 working
days after receiving a claim for compensation
(a)	Accept liability for the compensation or, (b), accept liability
for the compensation  subject to the condition that the claimant will, ·.·lithin a specified time, provide such further  information  relating  to the claim  as the employer requires;	(c), require further medical information to be provided, or (d),	dispute liability for
the compensation.
The employer accepted liability, advised the worker of this and commenced to make the requisite weekly payments.
In February 1988, the employer gave the worker notice, pursuant to Section 69(c) and (d), that it intended to cancel the compensation.	Section 69 reads:
Subject to this subdivision except where:
	The person receiving it:	(1)	Ceases to be incapacitated or (2), dies, or (b),







the payments of compensation were obtained by fraud of the person receiving them or by
other unlawful means, an amount of compensation under this subdivision shall not be cancelled or reduced unless the worker to whom it is payable has been given, (c), 14 days notice
of the intention to cancel or reduce the compensation and where the compensation is to be reduced, the amount to which it is to be reduced, and (d),	statement in the prescribed form setting out the reasons for the proposed cancellation or reduction and indicating that the worker has a right to appeal against the decision to cancel or reuuce the compensation.
The worker then applied to the Work Health Court, pursuant to Section 111, for a ruling or determination.	However the employer then agreed to resume the payments, and on
29 March 1988 an order was made by consent that payments be recommenced from the date of cessation.
On 19 August 1988, the employer served a further notice
on the worker, pursuant to Section 69(c) and (d), advising him that payments of weekly benefits had been cancelled and would terminate 14 days after service of the notice.	The reason given was that it was considered the worker was fit to
return to his duties.
On 13 September 1988 the worker again applied to the court, pursuant to Section 111.	The application was in the form prescribed by the rules, (rule 13, form 3), for an application, inter alia, under Section 111.	It was described as an "Appeal against Cancellation of Weekly Payments, Section 69", and in accordance with the form, a statement of claim was appended in which the worker, in summary, alleged that he was still incapacitated and that medj_cal evidence relied on by the employer did not establish that the weekly benefits could be cancelled and that the employer had not properly taken into account conflicting medical evidence.
(3bO4/lds)
Certain other matters were relied on in the statement of claim, but it is not necessary to recite them here.






The worker sought orders reinstating the weekly payments.	The employer filed an answer, putting in issue the matters alleged in the statement of claim.
In October 1988, the matter came before Mr McCormack, Stipendiary Magistrate, as a preliminary conference in chambers.	On 21 October 1988 he made an interim order that the weekly payments be recommenced from the date of their cessation.		There is no appeal from this order although, as I understand it, the employer alleges that the order made by Mr McCormack was ultra vires, apparently on the basis that Mr McCormack purported to act under Section 111, which it is submitted he could not do while exercising the powers given to him at a preliminary conference.
I am not asked to decide this, and make no finding.
However, if the order of Mr McCormack is treated as it appears to be treated, as an interim order, he would seem to have the appropriate power under Section l07(2)(c).
The matter then came before Mr McPherson, Stipendiary Magistrate, on 2 occasions.	On the first occasion, in
April 1989, the employer raised a preliminary point that the proceedings were not properly brought under Section 111 and should have been brought under Section 104.	His Worship, on
14 April 1989, ruled that the proceedings were properly brought under Section 111.	From this ruling the employer appeals and this is the first appeal.
In May 1989 the employer purported to cease payments and
it served a notice pursuant t0 Section 69(c) and (d).	The worker filed a further application, pursuant to Section 111, on 23 May 1989 and accompanied that with a statement of claim similar to the earlier one.	he employer joined issue, as before, by answer dated 23 June 1989 and also alleged that it was not bound to deliver a notice pursuant to Section 69(d) when ceasing payments pursuant to Section 69(a)(l), and that in any event the purported order of Mr McCormack,
Stipendiary Magistrate, of 21 October 1988, was void and of no effect.
It added, however, that, if a notice pursuant to
Section 69(c) and (d) was required, such notice had been delivered to the worker on 11 September 1987 and 10 May 1989.






The worker's application came before Mr McPherson, Stipendiary Magistrate, on a second occasion on 22 May 1989, by way of a directions hearing.	These proceedings were a continuation of the proceedings before His Worship on
14 April 1989.
On 22 May 1989, the parties sought directions on these issues:	(a)	Which of the parties should be dux litus;
	what issue should be determined; (c)	whether certain declarations sought by the employer should be granted.	To these, Mr McPherson, Stipendiary Magistrate, on 21 June 1989 gave the following directions:	(a)	That the employer be dux litus and bear the evidentiary and legal burden;

	that the issue to be determined by the court is whether or not, on the facts available up to and at the date of hearing, the worker has ceasen to be incapacitated; (c)	that the declaration sought by the employer should not be made. From these rulings the employer has appealed and this is the second appeal.

On 12 July 1989 the proceedings instigated by the worker on 23 May 1989, after the employer had ceased payments  a second time, came before Ms T;.1omas, the Chief Stipendiary Magistrate.	Whether these were strictly necessary is questionable.		An order valid on the face of it had been made by Mr McCormack.	Until it wa3 established that such an order was void,  it should have been obeyed.	The  unilateral decision of the employer to cease payments because it considered  the order void was presumptuous.	It was not for the employer to decide that question of its own motion.
(4b04/lds)
In fairness I have been told, and accept, that the employer has since resumed the payments pending the hearing of these appeals.
It may be that the proceedings before Ms Thomas,
Chief Stipendiary Magistrate, can be justified as a separate issue, arising from the second notice of cessation of weekly payments, although that view is somewhat clouded by the submission by the employer that it has no obligation to deliver such a notice.	It seems, however, that both parties treated the proceedings before Ms Thomas as an application






de novo by the worker, that the employer continue weekly payments, that is an interim order such as already made by Mr McCormack, Stipendiary Magistrate, and for that purpose were prepared to disregard or acknowledge as in some way set aside the order of Mr McCormack.
Apart from seeking a ruling on interim payments from Ms Thomas, the parties desired to continue the substantive proceedings before Mr McPherson.	See the judgment of
Ms Thomas at pages 5 and 6, s,itting out the position.
Ms Thomas says:	"On 12 July 1989 the matter came before myself.	At this hearing both parties agreed that although a new suit, number being 8910746, had been given by the court registry, that the issues between the parties were in fact exactly the same issues as suit number 8820270 that was already listed for hearing before Mr McPherson,
Stipendiary Magistrate, on 6 September 1989.
Neither party wanted me to give a final determination in the matter as both agreed the substantive issue was part heard before Mr McPherson who had given certain directions as to how the hearing would be conducted.	The date for hearing on 6 September had been fixed to suit both parties and their witnesses, many of whom would be coming from interstate and were not available prior to the hearing date allocated on
6 September 1989.	The purpose for the proceedings before me was a request by the applicant that I make an order for interim payments being an order that the respondent employer continue weekly payments to the applicant until the hearing of the matter listed on 6 September 1989."
The only real issue therefore between the parties in the proceedings before Ms Thomas was whether she had the power to make an order for interim payments pending the hearing of the matter.	Ms Thomas decided that she did have such power and then examined the evidentiary material and made an order that the employer recommence weekly payments to the worker from
the date of cessation of weekly payments until September 1989.
It is from Ms Thomas' ruling that she had the power to make such an order, that the employer appeals.	This is the third appeal.	I should add, for the purposes of clarity, that ultimately the 2 appeals from Mr McPherson were
consolidated in an amended notice of appeal, so that what is before this court are 2 notices of appeal; one relating to Mr McPherson, encompassing his decisions on 14 April 1989 and
21 June 1989; and one relating to Ms Thomas encompassing her decision of 27 July 1989.
Central to the appellant's argument in all the appeals is a submission that the applications of the worker cannot be under Section 111, but under Section 104.	I am unable to accept this submission.	The wording of Section 104 is, in my view, quite plain.	It states:
	A person who claims to be entitled to compensation, liability for which is disputed under Section 85(1)(d), may within 28 days after receiving advice of that fact under Section 85(9), commence proceedings before

the court for the recovery of that compensation.
	, proceedings for the recovery ol compensation may be commenced before the court by application in the prescribed manner and

form or where there is no manner or form prescribed, in such manner or form as the court approves.
(5b04/lds)
There can be no doubt that subsection (1) can only relate to a situation where liability is disputed under Section 85(l)(d).		The situation in this case is quite clear.	The employer elected under Section 85(l)(a).	But it is put by Mr Wyvill for the employer that Section 104(2) carries a broader meaning and is not merely regulatory of Section 104(1).	He lays particular stress on the expression "that compensation" in subsection (1), which does not appear in subsection (2), and submits that the fact that the term used there is "recovery of compensation", not "recovery of that compensation", gives the subsection a greater expanse and makes it operative in all claims where a dispute arises as to compensation; ergo it should be the subsection under which the worker must proceed, once the employer, by issuing a notice under Section 69(c) and (d), puts into issue the claim for compensation.	For what Mr Wyvill submits the worker must do, once such a notice is issued, is commence
proceedings for the recovery of compensation, that is, under Section 104(2).
Although I acknowledge the point made by Mr Wyvill in comparing the expressions "that compensation" in subsection (1), with "compensation" in subsection (2), I cannot be persuaded that, in the context and juxtaposition of those 2 subsections, such a broad interpretation of subsection (2) arises.	No doubt the drafting might have been clearer and put the matter beyond doubt if the expression "that compensation" had appeared also in subsection (2).	But it still seems, on the most obvious reading of subsection (2), that it is no more than subsidiary to subsection (1), providing for the procedure to be adopted for the purposes of subsection ( 1).
I agree, with respect, with the view of Gallop J,	in
Davidson v The Totalisator Agency Board (1988) 56 NTR at 8, that Section 111 is entirely appropriate for a case such as this. At page 14 His Honour says:
In its legislative context, Section 104 does not relate to the institution of an
appeal against a cancellation of compensation, the right to which had previously been established either by agreement or by determination of the court.	On the contrary, it provides for claims by persons claiming
to be entitled to compensation, liability for which has been disputed.	On the other hand, the language of Section 111 is entirely appropriate for the review or appeal process in circumstances where a person receiving an amount of compensation has been given notice of the intention to cancel or reduce the compensation and been served with a statement setting out the reasons for the proposed cancellation.	It expressly refers to
persons who have a right to apply for a ruling or have a right of appeal.	Such persons include persons who have the right to apply to the court for a ruling on the question
whether medical, surgical and rehabilitation treatment, rehabiliation training or the failure or refusal of a worker to undergo treatment or training, OL	to present himself for assessment of his employment prospects is reasonable in the circumstances, pursuant to section 67 of the act.		Section 67(3)
expressly invokes the operation of section 111.
Furthermore, although the proceedings here may, no doubt, in the broad sense, be described as proceedings for the recovery of compensation within the framework of the Act, they are proceedings by a person who has a right to appeal under the Act for a ruling or determination of the appeal.
(6b04/lds)
The expression "right of appeal" is obviously not used here in the sense of appealing from a ruling of one court or tribunal to another, but rather a means of giving the Work Health Court control over certain matters when they become the subject of a dispute between the parties.
Section 69(d) clearly implies that one of those matters is the employer's decision to cancel or reduce compensation. I refer again to the remarks of Gallop Jin	Davidson v TAB at page 12:	"
It was common ground that right to appeal
within the meaning of Section 69(d) means right to review or to challenge the employer's decision to cancel or reduce the compensation to the worker.	The agreed construction of the phrase 'right to appeal' in Section 69(d),
is in my opinion correct.	There is nothing in the inherent meaning of the word 'appeal' more than that contained in Lord Westbury's words in Attorney General v Sillem (1864)
10 HLC 704 at 724:	"an appeal is the right of entering a superior court and invoking its aid and interposition to redress the error
of the court below".	In the present context it means the right of invoking the jurisdiction of the Work Health Court to redress the error
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of cancelling the worker's entitlement.
At page 14, His Honour also makes this comment:
The words used in Section 69(d) are 'right
to appeal', but the difference in language, ie 'right to appeal' in Section 69(d) and 'right
of appeal' in Section 111 is probably due to a drafting aberration rather than the precise use of words.	The phrases are, in
my opinion, synonymous and their common meaning is clear enough.
Hence, the worker here is not proceeding under
Section 104 for the recovery of compensation, but exercising the right given to him by Section 69(d) to appeal to the Work Health Court, and Section 111 is plainly the section designed for that purpose.
The difference between the sections substantially affects the question of onus of proof.	Onus probandi est ei qui affirmat non qui negat.	If the matter is to be decided under Section 104, then the person claiming to be entitled to compensation, liability for which is disputed, has the onus of proof.	But under Section 111, what is to be established is a justification for cancelling the payments previously being made under a liability accepted, pursuant to Section 85(a).	See Phillips v Commonwealth (1964) 110 CLR 347,
Barbaro v Leighton Contractors (1980) 30 ALR 123.
It seems to me therefore on ordinary principles that the onus of proof in these proceedings must be on the employer and he must be dux litus.
I find considerable assistance in the Tasmanian case of
Carr v Glenorchy Municipality, (unreported, 16 November 1988) per Cox J, and also from the remarks he there quotes from Burbury CJ in Mansfield v Huon Valley Co-operative Society Limited, (unreported, on 11 August 1959).	Cox J was considering Section 21(1) of the Tasmanian Workers Compensation Act (1927), which provided that an employer may terminate or diminish a weekly payment only in certain specified cases.
His Honour says, at page 5:	"In these circumstances it
seems to me that Parliament was intending to give to the





worker, already in receipt of compensation payments properly commenced and paid under the Act, the protection of having the onus of justifying any termination of or diminution in
these payments placed on the employer who asserted that he should no longer receive them"
(7b04/wlc)
And His Honour at page 6 refers to remarks of Burbury CJ in Mansfield's case which are these: "Where an employer who has initially admitted liability and paid compensation upon the basis that the worker is incapacitated, seeks a review of the payments on the ground that the worker is no longer incapacitated as a result of the accident, the burden of proof is upon the employer to show a change of circumstances, Baker v Jewel (1910) 2 KB 673, Halsbury's Laws of England, 2nd Edition, Volume 34, paragraph 1300, note E; Elliott's Workmen Compensation Act, 9th Edition, 284.	The defendant cannot take advantage of his action in terminating payments without seeking a review of the payments in accordance with the provisions of the Act to shift the burden of proof to the plaintiff in this action to establish that he is still incapacitated as a result of the accident."
I find these remarks peculiarly apposite in the present case where the employer has accepted liability under Section 85(l)(a).	It can be seen that His Honour Burbury CJ was contemplating 2 situations, either where the employer sought a review of payments, or, where he did not seek a review but left it to the worker to bring the proceedings.
In either case, His Honour was of the opinion that the employer carried the onus of proof.
In the Territory legislation, it is true that under Section 69(d), it is the worker who must seek the review rather than the employer, but he does that by way of appeal under Section 111;	that is, he does no more than refer the matter to the court for a determination, but he is not thereby undertaking any onus of proof.
The section does not sugqest that he must prove he remains incapacitated or that his appeal to the court is an application of that nature.	It merely invokes the aid of the court which determines the matter on normal principles,






bearing in mind that the process has been commenced, not by the worker, but by the employer maintaining that the employer has sufficient reasons for cancelling or reducing the payments, and that is the case which must be established.
Mr Wyvill, however, submits that when an employer accepts liability under Section 85(l)(a), he does so only for the compensation claimed in the terms of Section 87.	That, he argues, is a stated period determined by the medical certificate which the worker must provide in accordance with form 4 of the rules, and which sets out a stated period of incapacity.	Once that period is concluded, the worker must provide a further certificate or evidence of incapacity which the employer is entitled to accept or reject.	In other words, the employer's acceptance of liability is spent after a stated time and it is for the worker to revive the claim.
I do not agree with this.	I think that the certificate provides the basis for the commencement of payments, but not for their conclusion.	Section 85(2)(a) states: "Where an employer accepts liability for a compensation claim, he shall immediately advise the claimant in writing of that fact, and
(a) in the case of a claim for weekly payments, commence those payments within 10 working days after the receipt of the claim."	Nothing there appears that the employer shall cease the payments after a ce,7tain time without taking the appropriate steps under section 69(c) and (d).
Mr Coates, Stipendiary Magistrate, in a judgment made
available to me, has taken the view with which I would agree, that what the employer accepts under Section 85(l)(a) is to
pay all compensation that the worker is entitled to in accordance with the Act.	I agree, also, with Mr Hiley that the scheme of the Act is that one claim is made and one
medical certificate provided, see Section 82.
No doubt the function of a medical certificate is to alert the employer to the probable ambit of the claim, which may assist such immediate enquiries as he may wish to make, but the employer can then seek more information under Section 85(l)(c) and can then govern the situation by requiring the worker to seek medical or rehabilitation treatment under Section 67(1) and submit to medical examination, Section 91.
I confess to some puzzlement over Section 69(a)(l) because it seems that an employer could rely upon the fact that the worker has ceased to be incapacitated and refused weekly payments, leaving it to the worker to bring proceedings: yet Section 69(c) and (d), make plain that the employer, before cancelling or reducing the compensation, presumably on the basis that the worker will cease to be incapacitated, must give notice.
(8b04/lds)
The matter does not strictly arise here because notice was given thereby allowing the worker, as I rule, to proceed to Section 111 with the conco"litant results I have mentioned.
I agree however with Mr Hiley that it would be oppressive and unfair if the employer could simply allege that the worker was no longer incapacitated and leave it to the worker to establish time and again his continued entitlement.
I Am also satisfied that the Work Health Court has the
power to make interim orders as part of the implied power to make orders pending a substantive hearing.	See Woolner (1980) 30 ALR 415,	Barbaro(l980) 30 ALR 123.
Mr Wyvill distinguishes these cases on the basis that they are postulated on Section 7A of the earlier and repealed Workers Compensation Act, and that a similar section does not appear in the present Act.
The nearest equivalent is Section 88, and Mr Wyvill's
submission is that that is in such different terms that the cases  are not relevant.		Section 88 provides:	"(l)	Unless otherwise agreed in writing by the worker, a weekly payment shall be made to the worker before the expiration of 7 days after the end of the week in respect of which it is payable,  or where the worker is normally paid  at intervals  greater than 1 week, before the expir tion of 7 days after the end of the period  in respect of which he  is normally paid.	Penalty iri the case of a body corporate $10,000, in the case of a natural person $2000.	Default penalty in the case of a body corporate $500, in the case of a natural person $100".
In my view, Section 88 contains the essential obligation on the employer, which is the foundation of the power to make
an interim award, which is referred to in the cases of Wallner and Barbaro.
I also refer particularly to the decision of Kelly Jin Ferguson v University of NSW (1983) 49 ACTR 15 at 22.
His Honour says this:	"In Wallner's case, the Northern Territory Workmen's Compensation Tribunal made an interim award similar to that in Anchor Donaldson Limited v Crossland.	There was no express provision in the territorial legislation whereby an interlocutory application such as that upon which the interim award was based might be made.	When the case came before the High Court, some reservation was expressed as to the procedure which had been adopted, a procedure which had not been challenged by any of the parties to the appeal..
Nevertheless it seems clear that the High Court did not
consider the procedure adopted to have been inappropriate. The majority, in their joint judgment, referred with apparent approval to Edgar v Pennell (1958) VR 450, and in particular to a passage from his judgment, (at 454), where O'Bryan J had said:	"I think I should hold in accordance with these decisions that the obligation cast upon the employer to continue weekly payments, (except as provided by paragraph 1 of clause 7), is an obligation which can be enforced not only by the penal provisions of paragraph (2), but also if the worker commences proceedings for an award under the Act, by an interim award for the continuance of the weekly payments, pending the determination of the cl.aim if the board sees fit to make such an interim award".
(9b04/lds)
I note that Gibbs J, (as he then was), said (30 ALR) at 416, 144 CLR at 112, that the relevant provision of the Northern Territory Ordinance, as originally enacted, gave to a workman who had been receiving from his employer weekly payments of compensation, the right to continue to receive those payments.	Until the question of his entitlement was determined, he would however receive them provisionally only, and was liable to return them if it was ultimately held that he was not entitled".
I also refer to Section 94, which in my view gives the






court the powers to make interim orders of the nature made by the 2 magistrates in this case.	Section 94 provides - (1): "The court has power to hear and determine:	(a)	claims for compensation under part 5 and all matters and questions incidental to or arising out of such claims; and (b)	all other matters required or permitted by this Act to be referred to the court for determination, and such other powers as are conferred on it by or under this or any other Act. 11
The appellant also appeals against the decision of Mr McPherson, Stipendiary Magistrate, that directions be given in terms of declarations sought by the appellant.	I think ultimately Mr Wyvill relied upon the declarations sought in paragraph 1 and 5 of those declarations.	I read them:	What the appellant sought from the
Stipendiary Magistrate was:		"(l)		a declaration that the employer may from time to time request a person providing rehabilitation treatment or training to the worker to provide an assessment of that worker'" employment prospects, pursuant to Section 67(1) of the Work Health Act and the worker is not entitled to resist the provision of a report of that assessment to the employer.	(5)	The worker deliver a form of consent to the said rehabilitation service, stating that he consents to the provision from time to time by that service, at the request of the employer, of reports in respect of the worker."
I agree with the view of the learned Stipendiary Magistrate, in which he states at page 7 of his second judgment:	"In my view the orders sought by the employer are non-specific, too wide and if granted might well act as a bar to the worker's right to properly held privilege in respect of any such reports or assessment in the future."
It seems to me that a declaratory judgment of the nature
sought is not appropriate, although I do not make any finding as to whether or not more specific requests might be allowed.
I think the only other matter, which I mentioned at the beginning of this ruling, was that some part of the notice of appeal against Ms Thomas, that she: "erred on a question of law in determining that there was any evidence, or
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alternatively sufficient evidence before the court that the respondent was and would continue to be until the hearing of the proceedings wholly incapacitated from work by reason of the injury the subject of the proceedings".
(lObO4/ja)
In my view there was material before the learned Stipendiary Magistrate to supµort her finding and it is not appropriate to take that question any further.	My view,
therefore, is that both notices of appeal should be dismissed.
Any other matters, gentlemen?
MR TRIGG:	Your Honour, I'd ask for an order that the appellant pay the respondent's costs and also I ask Your Honour to certify costs in counsel?
HIS HONOUR:	Yes.	Mr Wyvill?
MR WYVILL:	I have no submission to make in respect of the order of costs, but I do resist the certificate to counsel,
Your Honour.	This was a matter that the appellant saw fit to bring junior in; it was albeit the first matter in respect of Section 69 before this court, but in my submission the elusive interpretations for Section 69 were not such as to require senior counsel.	It is before a single judge;
Your Honour, and not before the Full Court of Appeal and we'd say that a certificate for counsel on its own is sufficient.
HIS HONOUR:	Yes.	All right.	I'm satisfied that this was a matter of some difficulty and certainly of some importance and I will certify that this was a matter for senior counsel and order that the appellant pay the respondent's costs, to be taxed in full of the agreement.
Is there any other matter, gentlemen?
AT 3.45 PM THE MATTER WAS ADJOURNED INDEFINITELY

