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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
739 of 1989		
					BETWEEN:
					THE COMMONWEALTH OF AUSTRALIA
						Plaintiff
					and
					WILKINS KLEMM & MORRISON PTY LTD
					and ORS
						Defendants

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 3 February 1995)
	
By summons filed on 25 August 1994 the defendant sought leave to amend its defence.  On 21 October 1994 the application was adjourned to enable the defendant to consider amendments and provide particulars (see Reasons dated 21 October 1994).

The defendant has submitted further amendments and particulars.   A dispute has now arisen as to the adequacy of the particulars.

The particulars provided refer to a report provided by Johnson & Associates, Consulting Structural and Civil Engineers.   This report is technical and detailed.   The particulars do not refer to any identifiable and discrete parts of the report.

One of the objects of particulars is to define the questions for trial (O.13.10(2).   It is not reasonable to expect the Court or other parties to divine these questions from the evidence to be provided by an expert.

It is possible that if the references to the report were deleted, the particulars would be adequate.  This is a matter for further argument.

It is necessary that the defendant give further consideration to the particulars before the application for amendment of the defence is resolved              (see O.13.10(1) ).

The proposed amendments include an amendment to plead that the plaintiff's claims are statute barred by reason of s.12 Limitation Act.   I have indicated that this amendment will be allowed (see Reasons dated 21 October 1994).

The plaintiff now seeks to amend its writ by adding the endorsement required by s.44(4) Limitation Act.

It is not clear whether the plaintiff's claim is statute barred.   The claim is based on allegedly defective documents delivered in or before November 1985 and the failure to provide certificates and calculations in March 1987.    The writ was issued on 20 November 1989.   It is possible that the claim is statute barred insofar as it is based on the documents delivered.

In CTG P/L & Anor v Yamamori, an unreported decision of the Full Court of the Supreme Court of the Northern Territory dated 9 December 1992, it was held that there was no basis for restricting the operation of s.44 once a proceeding has been instituted.   A writ may be amended to include the endorsement required by s.44(4).

The question arises as to whether the defendant would by reason of such an amendment be prejudiced in the conduct of his defence in a way which could not fairly be met by an adjournment, an award of costs or otherwise (O.36.01(6).   See also Clough and Rogers v Frog (1977) 48 ALJR 481).

There is evidence that the plaintiff gave notice of its claims to the defendant in January 1989 and of negotiations prior to the issue of the writ (see affidavit of Raymond Llewellyn sworn 1 September 1994, paragraphs 7 and 8 and annexures).

It was argued on behalf of the defendant that if the amendment was allowed it would be prejudiced by the loss of the rights conferred by s.44 of the Limitation Act. The loss would occur because the amendment would take effect from the date of issue of the writ, thus depriving it of the benefit of the requirement that the plaintiff institute proceedings within 12 months of the ascertainment of a material fact (s.44(3)(b)(i) Limitation Act and see Brook v The Flinders University 47 SASR 119, 125).

However, the plaintiff proposes to rely on the conduct of the defendant as provided in s.44(3)(b)(ii).   In these circumstances the defendant would not appear to have suffered prejudice which could not fairly be met by an award of costs.   I consider that it is just that the amendment be allowed.

Orders as follows:-
1.	On the summons filed on 25 August 1994 - 
		adjourned to 16 February 1994.
2.	On the summons filed on 13 December 1994 - the 			plaintiff be granted leave to amend the writ by 			endorsing it with a statement to the effect that 		the plaintiff seeks an extension of time pursuant 		to s.44 of the Limitation Act.

