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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
103 of 1994			BETWEEN:
					TERRITORY RURAL HOUSING
					(N.T.) PTY LTD
						Plaintiff
					and
					CARINE NOMINEES PTY LTD
						Defendant

MASTER COULEHAN: DECISION
(Delivered 30 March 1995)

Since the delivery of my reasons dated 9 March 1995, the plaintiff has provided further information as to the identity of those who may benefit from the plaintiff's claim and their financial status.

It is revealed that the shares in the plaintiff are held in trust by T.M. Rowley and Sons Pty Ltd.  The beneficiaries are Stephen Rowley and Nathan Rowley.   They have agreed that the beneficial interest in the shares be distributed among Stephen Rowley, Leon Rowley and Michael Rowley.   Nathan Rowley is said to have no financial interest in T.M. Rowley & Sons Pty Ltd, although he appears to remain as a director of the plaintiff.

They have all provided information as to their assets and I am satisfied that they are unable to provide security.   I infer that an order for security for costs is likely to frustrate the plaintiff's claim.

The purpose of an order for security for costs was suggested by Connelly J in Harpur and Ors v Ariadne Australia Ltd and Ors (1984) 2 ACLC at page 362:
	"The mischief at which the provision is aimed is obvious.   An individual who conducts his business affairs by medium of a corporation without assets would otherwise be in a position to expose his opponent to a massive bill of costs without hazarding his own assets.   The purpose of an order for security is to require him, if not to come out from behind the skirts of the company, at least to bring his own assets into play ..."

(See also Territory Broadcasting Pty Ltd v Darwin Broadcasters Pty Ltd 106 FLR 66).

In all the circumstances I consider it just that the persons who are likely to benefit from a successful outcome should provide security in the form of personal guarantees.  It appears that these persons are Stephen Rowley, Leon Rowley and Michael Rowley.
As to the amount to be secured, the defendant has requested $20,728-00, the only real issue being what allowance, if any, should be made for the defendant's counterclaim.   It does not appear that this will add significantly to the costs of the trial.   It is sufficient to round off the sum claimed to $20,000-00.

I order as follows:-
1.	That the plaintiff give security for the defendant's costs in this proceeding.
2.	That such security be in the form of a personal joint and several guarantee by Stephen Rowley, Leon Rowley and Michael Rowley to pay any costs which the plaintiff may be ordered to pay to the defendant in a sum not exceeding $20,000.   Failing agreement between the parties, the form of the guarantee to be to the satisfaction of the Registrar.
3.	That the proceeding be stayed until the guarantee shall have been given.


