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IN THE SUPREME COURTPRIVAE 
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
316 of 1990			BETWEEN:
						DOUGLAS HOWARD McKEON
							Plaintiff
						and
						JOHN WILLIAM GRIMMER
							First Defendant
						and
						STADEIGHT PTY LTD
							Second Defendant
						and
						STEVEN JAMES McDONALD
							Third Defendant
MASTER COULEHAN: REASONS FOR DECISION
(Delivered 29 June 1995)

The Writ in this proceeding was issued on 31 May 1990, the plaintiff claiming damages for injuries received in a motor vehicle accident on 30 July 1987.   No explanation has been given for the failure to institute proceedings at an earlier date.

Attempted service was unsuccessful and on 14 May 1991 the plaintiff's solicitor sought an extension of the period of validity of the writ.

An ex parte order, extending the period of validity of the writ for 6 months as from 31 May 1991, was made on 28 May 1991.

Further attempts to serve the Writ were unsuccessful and on 28 November 1991 a further ex parte order was made, extending the period of validity of the writ for a period of 12 months as from 28 November 1991.

The Territory Insurance Office, apparently the insurer of the motor vehicle involved, was notified as to the circumstances of the accident by letter dated 19 December 1991.

The plaintiff's solicitors continued their efforts to serve the defendants but remained unsuccessful.  By the time the validity of the Writ expired on 28 November 1992 the defendants remained unserved.

There has been no explanation for the failure to apply for a further extension of the period of validity of the Writ, although the plaintiff's solicitors "lost contact" with the plaintiff between 29 September 1992 and 17 June 1993.

On 21 July 1993 the Northern Territory Legal Aid Commission required the plaintiff to re-apply for legal aid.    On 31 March 1994 legal aid was terminated.

By the end of August 1994 the plaintiff had instructed solicitors in Sydney to act for him.   There has been no explanation for the failure to take any action between then and 22 March 1995 when an order was made that unless the plaintiff applied by summons to extend the validity of the Writ within 42 days the proceeding stand dismissed.

On 28 April 1995 the plaintiff filed this application to extend the period of validity of the writ for 12 months.

The relevant principles have been set out by Mildren J in The Commonwealth v DKB Investments Pty Ltd, an unreported decision dated 12 September 1991, and reiterated in Wrenn v Hart and The Northern Territory of Australia, an unreported decision dated 24 May 1994, as follows:-
	"... The Court will not grant an extension unless good reason is shown for the extension and whether there is good reason depends on all the circumstances of the case.   The question of whether an extension should be allowed is one for the discretion of the Judge who is entitled to have regard to the balance of hardship between the parties and the possible prejudice to the defendant if an extension is allowed.   The fact that the cause of action against the second defendant would be statute barred if the extension is granted does not increase the burden of proof upon the plaintiff and in some cases may be regarded as a good reason for extending the writ.   Further, the discretion should only be exercised adversely to the plaintiff where the plaintiff's default has been intentional or contumelious or where there has been inordinate or inexcusable delay on the part of the plaintiff or his solicitor giving rise to a substantial risk that a fair trial is not possible or to a substantial risk of serious prejudice to the defendant."

The plaintiff relies on O.5.12, the relevant parts of which are as follows:-
	"(1) A writ or an originating motion shall be valid for service for one year after the day it is filed.

	"(2) Where a writ or originating motion has not been served on a defendant, the Court may from time to time, by order, extend the period of validity for such period, being not more than 12 months from the date of the order, as it thinks fit.

	"(3) An order may be made under subrule (2) before or after expiry of the writ or originating motion."

In the United Kingdom it has been held that such an application must be made within the maximum period of extension (see Singh v Duport Harper Foundries Ltd (1994) 2 All E.R. 889).   However, the wording of the provision is different, in that the English rule provides that the period of extension is to begin on the day following that on which it would otherwise expire.   There is no such basis for restricting the effect of O.5.12(3).

While I understand that the plaintiff has been unable to locate the first and third defendants there is no adequate explanation for the failure to serve the second defendant.   It may have been expected that an application for substituted service on the insurer be made, however, this has not been done and there is no explanation for the failure to do so.

It is not clear where the fault lies, however, there have been delays in seeking an extension of the period of validity of the writ, and in attempting service or applying for substituted service, which delays are inordinate and inexcusable.

The plaintiff will obviously be prejudiced if the period of validity of the writ is not extended because the limitation period has expired.   While there is no direct evidence as to any prejudice which may be suffered by the defendants, there is an onus on the plaintiff (see Soper v Matsukawa (1982) V.R. 948, 954).  
The passing of time renders the trial of the issues increasingly difficult and unsatisfactory (see Dempsey v Dorber 10 MVR 69, 71) and inferences may be drawn (see Finlay v Littler (1992) 2 VR 181, 188). Nearly 8 years have passed since the accident the subject of this proceeding and no evidence has been offered as to the circumstances of the accident nor evidence or argument which otherwise suggests that a fair trial is possible and that there is no substantial risk of prejudice to the defendants.

I am not satisfied that good reason has been shown for an extension of the period of validity of the writ.

The application is dismissed.

