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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS
									   No 19 of 1995
									       (9402242)
	
						
	IN THE MATTER of an appeal under the 
	Local Court Act

	BETWEEN
	TERRITORY INSURANCE OFFICE		
		Appellant

	AND

	MARK JOSEPH LEMMENS
		Respondent

CORAM:   MILDREN J

	REASONS FOR JUDGMENT
	(Delivered 28 August 1995)


This is an appeal from the Local Court constituted by a Magistrate sitting in Alice Springs. 

The respondent issued a summons claiming damages for breach of a contract of insurance entered into with the appellant.  The policy covered loss or damage to the respondent's motor vehicle, which was damaged as the result of an accident on 6 February    1992. The respondent was driving his motor vehicle along Erumba Street, Alice Springs, when he lost control of it, and collided with a tree.  The appellant denied liability. It relied upon two provisions in the policy which excluded liability in certain circumstances.  Only one of those provisions is now relevant,   (the other having been formally abandoned), viz. Clause 8(1)(C) which provides:

"8. EXCLUSIONS
WE WILL NOT PAY
(1) 	For loss, damage or legal liability incurred whilst your vehicle ... is being driven by or in the charge of any person (the phrase "any person" includes you);
		(C) in whose breath or blood the concentration of alcohol equals or exceeds that prohibited by the law in the State or Territory at the time when the incident which would otherwise give rise to a claim 
under this policy occurred, as indicated by analysis of the person's breath or blood." 

The appellant contended that, at the time of the accident, the respondent had a blood alcohol content of .168%, as indicated by breath analysis, which exceeded that permitted by s.19(2) of the Traffic Act, i.e. 0.08%: see s48(2) (set out below) 

The learned Magistrate found that at 3.33am on the relevant day, the results of breath analysis were .168%.  He also found that, prior to the accident, the respondent had consumed between 3 and 5 light beers.  Following the accident, the respondent took his passenger home by taxi, and whilst his passenger went to the hospital, acted as baby-sitter and consumed a third of a bottle of rum before the breath analysis was undertaken, which accounted for the reading of .168%.  It was common ground that the accident occurred at about 2am.  The appellant contended that s22(1) of the Traffic Act raised an irrebuttable presumption that, at the  time of the "incident" referred to in clause 8(1)(C) of the policy, the respondent's blood alcohol was not less than .168%.  The learned Magistrate found that s22(1) did not have the effect contended for by the appellant, and that, on the evidence, at the time of the "incident", the respondent did not have a reading of .168%.  In this court the appellant challenges this conclusion and the failure of his Worship to apply the deeming provision in s22(1) of the Act. 

Section 22(1) provides:

"22. RESULTS OF BREATH ANALYSIS OR BLOOD TEST
(1) Where, in any proceedings in a court, the court is satisfied that one or 2 breath analyses were carried out on a sample or samples of a person's breath before the expiration of 2 hours after the event referred to in section 23(1) or (2) as a result of which the breath analysis was or analyses were carried out, the person shall be deemed, whether or not evidence is given that the person consumed alcohol after the time of the event, to have had, at the time of the event, a concentration of alcohol in his or her blood not less than the concentration, or the lower concentration, assessed by the analysis or analyses." 

Section 22(3) provides: 

"(3) In this section "event", in respect of section 23(1)(a), means the last act of driving a  motor vehicle by a person referred to in that section before that person is required to undergo a breath  test or breath analysis." 

Section 23(1) provides:

"23. REQUIRED TO SUBMIT TO BREATH TEST

	A member of the Police Force may require a person

to undergo a breath test or breath analysis, or both, if the member has reasonable cause to suspect that the person -

	has committed an offence against section 19;
	was the driver of a motor vehicle at the 

time of an	accident on a public street or 
public place in which the motor vehicle was 
involved; or
	was in an accident on a public street or 

		public place owing to the presence of a  
motor vehicle and that person has, or had at 
the time of the accident, alcohol in his or 
her blood."

Section 23(2) is not relevant. 

Mr Young of counsel for the appellant, contended that s22(1) referred to several different "events", and the relevant event in this case was, in terms of s23(1)(b), that the respondent was the driver of a motor vehicle at the time of the accident which occurred in a public street or place.  He submitted that the learned Magistrate erred by focusing solely on s23(1)(a) and   s22(3) which refer to the "event" as being the last act of    driving by the respondent before he was required to undergo a  breath test. His Worship concluded that this "event" was not the same as the "incident" referred to in clause 8(1)(C) of the   policy, and that accordingly s22(1) did not deem the respondent to have had a blood alcohol content of .168% at the time of the accident. 

Counsel for the respondent, Mr Stirk, submitted that s22(1) did not apply to civil proceedings, notwithstanding the use of the expression "in any proceedings in a court." In support of this submission, he relied upon s48 of the Act which provides:

"48. LIABILITY OF INSURERS UNDER POLICIES OF INSURANCE

(1) 	The fact that a person has undergone a breath test, submitted to a breath analysis or given  a sample of blood for a blood test, the result of a breath test, breath analysis or blood test or the fact that a person has been convicted of an offence under section 19 (other than subsection (1)) or 20 is not, for the purposes of a contract of insurance, admissible as evidence of the fact that that person was at any time under the influence of or in any way affected by intoxicating liquor or incapable of driving or of exercising effective control over a motor vehicle, but nothing in this subsection precludes the admission of any other evidence to show any such fact.

(2) 	A reference in a contract of insurance to a concentration of alcohol equal to or exceeding that prohibited by a law applicable in a State or Territory, or words to that effect, shall be construed, for the purposes of the contract of insurance, as a reference to the concentration specified in section 19(2).

(3)	Subsections (1) and (2) have effect notwithstanding anything contained in a contract of insurance and a covenant, term, condition or provision of a contract of insurance, to the extent that the operation of this section is excluded, limited, modified or restricted, is void." 


Upon its plain wording, in my opinion, s48(1) has no application to the circumstances of this case. Whilst the result of breath analysis would be inadmissible as evidence that the respondent was intoxicated or incapable of exercising effective control over his vehicle (to loosely paraphrase the subsection), s48(1) does not preclude evidence of the result of breath analysis for any other purpose, and in particular, for the purpose of showing that the respondent's blood alcohol level exceeded .08% and thus call into play clause 8(1)(C) of the appellant's policy. Mr Stirk relied upon the decision of the New South Wales Court of Appeal in NRMA Insurance Ltd v McCarney (1992) 16 MVR 34, which dealt with s4E(13) of the Traffic Act 1909 (NSW). That section is in para materia with s48(1) of the Traffic Act (NT).  In that case the insurer had denied liability on the ground that the driver was under the influence of intoxicating liquor at the time of the accident.  The majority held that the section precluded evidence as to the results of the breath test in the circumstances of that case.  However, the circumstances here are quite different and there is nothing in any of the judgments to support Mr Stirk's submission that s48 has the effect of precluding evidence of the results of breath analysis as proof of that fact. 

Mr Stirk's next submission was that s22(1) should be confined to criminal proceedings, as it was not the intention of the    legislature to enable insurers to rely upon the deeming provision to avoid liability under a policy and at the same time, impose criminal sanctions.  I consider that, construing the Act as a whole, this submission is incorrect.  First, the draftsman by the words "in any proceedings in a court", has used an expression which plainly is neither restricted to a specific type of proceeding nor to a court which has jurisdiction only in criminal matters.  Secondly, there are no definitions in s3 which alter the plain meaning of those words.Thirdly, elsewhere in the Act there are evidentiary provisions which the draftsman has made clear apply only to prosecutions for offences against the Act: see s27(1) and 28(1). 

It was not submitted by Mr Stirk that the deeming provisions in s22(1) raised only a rebuttable presumption.  That was probably very wise of Mr Stirk.  It is not strictly necessary to decide that question, and I proceed upon the basis that the deeming    effect of the section is irrebuttable. In any event the learned Magistrate appears to have taken into account the respondent's evidence that he had consumed the rum after the accident in order to reach his ultimate finding that the evidence as to the results of breath analysis did not support the conclusion that the appellant's blood alcohol reading was .168 at the relevant time.  It is clear that s22(1) operates to preclude that circumstance from being taken into account.  In my opinion one purpose of s22(1) was to prevent drivers who had had an accident from escaping the consequences of a higher than permissible blood alcohol reading by consuming liquor within 2 hours after the accident. 

Next Mr Stirk submitted that there was no evidence before the learned Magistrate of any connection between the results of the breath analysis, and the reason in connection with which those results were obtained.  The appellant had not called any evidence to show the reason for the carrying out the breath analysis.  Therefore, so the submission went, s22(1) did not apply.  This raises the question of what is the relevant "event" to which s22(1) refers.  Mr Young's submission was that, in the circumstances of this case, the relevant "event" was the respondent's accident.  Alternatively, Mr Young submitted that the "event" may have been the last act of driving upon a public street or public place by the respondent, which was the same moment in time as the vehicle had hit the tree, and the same moment of time as the accident. 

The learned Magistrate concluded that there was a difference between the driving and the accident, and Mr Stirk submitted that this difference was one of time, i.e. that the "driving" had concluded at a moment in time immediately before the accident. Whilst the admitted facts were that the respondent had lost control of the vehicle, I consider that the respondent was nevertheless driving the vehicle, as he was the person in charge of the vehicle in that he was in a position to control the steering, and braking systems and its means of propulsion: see Hampson v Martin (1981) 2 NSWLR 782 at 796 per Foster J; Sakhuja v Allen (1972) 2 All ER 311 at 328 per Viscount Dilhorne. As Pearson J pointed out, in Hill v Baxter (1957) 42 Cr App R 50, at 60-61, once a person is in the driving seat of a moving car, there is an obvious inference that he is driving it, and no doubt will be raised about the point unless there is evidence that by some extraordinary mischance he was rendered unconscious or otherwise incapacitated from controlling the car, e.g. by having an epileptic fit. As there was no evidence before the learned Magistrate as to why the respondent lost control of the vehicle, the only inference open was that the respondent was still driving the vehicle at the moment it hit the tree. There is no evidence of a gap in time between the last moment of the respondent's driving and the accident, and therefore the only conclusion open is that these occurred simultaneously. Consequently it would appear that 'the time of the event', for the purpose of s22(1) was the same moment when the car hit the tree, and this was also the same moment in time as "the time when the incident which would otherwise give rise to a claim under this policy occurred" within the meaning of clause 8(1)(C) of the policy. 

It is then necessary to consider the implications of this, and whether s22(1) applied to the circumstances of this case. I accept Mr Young's submission that the "event" could, depending on the circumstances be one of a number of different circumstances. I accept also that, relevantly, the "event" could have been the time of the accident, (if it happened on a public street or place): see s23(1)(b) and McMellon v Seears (1985) 36 NTR 52 at 57 per Nader J. I accept also that the "event" could, depending on the circumstances, be the last act of driving. But if the last act of driving did not occur on a public street, the deeming effect of s23(1) would be of no avail to the appellant because at that time, no offence against s19(2) was being committed. This raises questions as to whether "the events" referred to in s22(1) refer to a precise moment in time, or whether they should be given a broader construction. I will return to this in a moment. 

The only evidence as to the status of Erumba Street before the learned Magistrate was in Exhibit P7 which disclosed that the respondent had pleaded guilty to a charge of driving without due care on a public street, namely Erumba Street, at the relevant time. As the rule in Hollington v Hewthorn and Co Ltd [1943] K.B. 587 does not apply to admissions made by a plea of guilty, the only conclusion open on the evidence was that the street was a public street at the relevant time. There is, however, no evidence and no finding as to where the tree was. It may have been in the boundaries of the street or it may not. It may have been in a public place, or it may not. If the tree was on private property, the impact with the tree may not have occurred in a public street or place. The evidence of the witness Versteegh suggests that the respondent's vehicle, after it came to a halt, was "up against the fence" of a property abutting the street, and that "the accident was across the road from us", but this is not enough to draw any inference as to the location of the tree, or the location of the impact. A portion of the respondent's evidence in cross-examination is missing because it was not transcribed. It is therefore not possible for me to finally conclude whether or not the evidence established that the tree, and the impact with it, occurred in a public street. Does this mean that the conclusion cannot be drawn that the accident occurred on a public street or place? The ordinary meaning of "accident" in road traffic legislation is 'an unintended occurrence which has an adverse physical result': see R v Morris [1972] 1 All E.R. 384. The unintended occurrence began when the respondent lost control of the vehicle. Road accidents by their nature, are not static, but involve, usually, moving as well as stationary objects. If a car rolls over, the accident is not fixed in one moment of time or even in one specific place. An accident may therefore occur over a period of time of several seconds. In this case the adverse physical result is the damage the car suffered as a result of the impact with the tree. I do not think the word "accident" is synonymous with the moment of damage by the impact. On the evidence, the accident began when the respondent's vehicle was on a public street. I consider that the moment of time in the expression "at the time of an accident on a public street" is not confined to the moment of impact with the tree, but includes the whole of the time from when the appellant began to lose control of the car until the car came to a halt.  Accordingly the evidence supports only one conclusion, viz., that the accident occurred at least in part, on a public street. Similarly I do not consider that "the last act of driving" referred to in s22(3) is confined to the last milliseconds when the car hit the tree, but included roughly the same period of time from when the respondent began to lose control of the vehicle, and therefore, the last act of driving occurred at least partly on a public street. Likewise I do not consider that the expression in the clause 8 of the policy, "at the time when the accident which would give rise to a claim under the policy", is confined to the moment of impact. The incident began when the respondent lost control. I therefore conclude that s22(1) did apply to the circumstances of this case, and that on the evidence, the only conclusion open to the learned Magistrate was that, at the time of the incident giving rise to the claim under the policy, the respondent had a blood alcohol level in excess of .08 and the claim was excluded by the terms of the policy. 


I find that the appellant has succeeded on both grounds of the Notice of Appeal. Accordingly the appeal is allowed, judgment in favour of the respondent is set aside, and in lieu thereof, judgment is entered for the appellant. The order for costs in favour of the respondent is also set aside, and the respondent is ordered to pay the appellant's costs in the Local Court action as well as the costs in this appeal to be taxed. 


__________________



