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IN THE SUPREME COURT
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						CAMBRIDGE GULF EXPLORATION NL
							Appellant

						AND:

						LAURIE ROBERTS
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						AND:
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							Second Respondent
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						AND:

						DUNCAN MACDONALD
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						AND:
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							Second Respondent
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						CAMBRIDGE GULF EXPLORATION NL
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							Second Respondent
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						CAMBRIDGE GULF EXPLORATION NL
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						AND:

						DARBY DULUN
							First Respondent

						AND:

						NORTHERN TERRITORY OF AUSTRALIA
							Second Respondent



CORAM:  THOMAS J


	REASONS FOR DECISION

	(Delivered 8 December 1995)



	This is an application for leave to appeal from the decision of a magistrate sitting as the Local Court in Katherine on 7 April 1995.

	On that date the learned stipendiary magistrate, pursuant to s5(3) of the Crimes (Victims Assistance) Act (NT) 1992 granted to the first respondents an extension of time within which to make an application for an assistance certificate.  Section 5(3) of the Crimes (Victims Assistance) Act provides as follows:

	"  The Court may, as it thinks fit, extend the period within which an application under this section may be made."


	This appeal is brought under the provision of s19(3) of the Local Court Act (NT) 1989 which states:

	"	A party to a proceeding (other than a small claim proceeding) may, within 14 days after the day on which the order complained of was made, appeal to the Supreme Court from an order of the Court, (other than a final order) in that proceeding, with the leave of the Supreme Court."
	At the outset of the hearing of the appeal it was agreed between the parties that the application for leave to appeal and the substantive appeal would be heard together.

	The Court was further informed that the second respondent, the Northern Territory of Australia, appeared in the Local Court, however, did not intend to appear before this Court on appeal and would abide the outcome of these proceedings in the Supreme Court.

	The application is supported by the affidavit of Patrick Francis MacIntyre sworn 20 April 1995.  In addition, the Court has been provided with a transcript of the proceedings before the learned Stipendiary Magistrate on 7 April 1995.

	The grounds of appeal are annexure "D" to the affidavit of Patrick Francis MacIntyre sworn 20 April 1995 with one amendment being the addition of paragraph 8.  This amendment was made by counsel for the appellant at the hearing of the application for leave to appeal.  The grounds of appeal are as follows:

	"1.	His Worship erred in holding that there was evidentiary material before him sufficient to support a proper exercise of his judicial discretion in favour of the Respondent;
		1.1	As to the Respondent having suffered a mental injury.
		1.2	As to the Respondent having suffered a mental injury as a result of the offence.
		1.3	As to the mental injury alleged having only partially arisen from the use of a motor vehicle.

	2.	His Worship erred in holding that there is a triable issue as to whether Section 12(e) of the Crimes (Victims Assistance) Act (hereafter referred to as "the Act") prohibits the issue of any assistance certificate in respect of the Respondents alleged injury.

	3.	His Worship erred to the extent that he held that the Respondents alleged distress constituted an injury for the purpose of Section 4 and Section 5 of the Act.

	4.	His Worship erred to the extent that he distinguished the following authorities in reaching his conclusion as to the meaning of the words "mental injury" and "mental shock" and "nervous shock" for the purpose of Section 4 of the Act, that is to say:
		Jaensch v Coffey 1983-84, 155 CLR 549 @ 559
		Bunyan v Jordan 1937 57 CLR 1 @ 16
		Hinz v Berry 1970 2 QB 40 @ 42
		Mt Isa Mines Ltd v Pusey 1970 125 CLR 383 @ 394

	5.	His Worship erred to the extent that he held for the purposes of Section 4 and Section 5 of the Act:
		5.1	that the Respondent was capable of being a victim;
		5.2	that the Respondent had suffered an injury;
		5.3	that the Applicant was an offender; and
		5.4	that the Applicant had committed an offence.

	6.	His Worship erred to the extent that he held that the beliefs of the Respondent are to be considered in determining the meaning according to law and for the purposes of Section 4 and Section 5 of the Act of the words:
		6.1	"injury";
		6.2	"property";
		6.3	"an injury arising from the loss of or damage to property";
		6.4	"which loss or damage is the result of an offence relating to that property"; and
		6.5	"victim".

	7.	His Worship erred in holding that there was a triable issue as to whether for the purposes of Section 4 and Section 5 of the Act.
		7.1	the Respondents alleged injury was "an injury arising from the loss of or damage to property";
		7.2	the Respondents alleged injury was "an injury arising form (sic) the loss of or damage to property (which loss or damage is the result of an offence relating to that property)".

	8.	His Worship erred in exercising his discretion by reference to whether or not there was "a triable issue".  His Worship should have determined whether in the circumstances the Local Court had jurisdiction to hear this matter."


	The background to this matter is as follows:

	The appellant, following a plea of guilty, was convicted at the Katherine Court of Summary Jurisdiction on 24 August 1994 under the provisions of s34 of the Northern Territory Aboriginal Sacred Sites Act (NT) 1989 for an offence of carrying out work on a sacred site in relation to work carried out on the site between 10 August 1993 and 14 October 1993.  A precis of the facts read to the Court by the prosecutor and agreed to by counsel for the defendant, is in annexure "A" to the affidavit of Duncan McDonald sworn 7 January 1995.  This affidavit is itself annexure "A" to the affidavit of Patrick Francis MacIntyre sworn 20 April 1995 and filed in these proceedings.

	The precis reads as follows:

    "1.	By letter of 22 February 1993 the defendant made application to the Department of Mines and Energy for an exploration licence over a stretch of the Victoria River west of Timber Creek.

	2.	On 5 April 1993 the defendant gave written notice of its application for an exploration licence to Bradshaw Cattle Company Pty Ltd, Spirit Hill Investments Pty Ltd, Bulloo River Pty Ltd, Northern Territory Land Corporation, Sogex Pastoral Company Pty Ltd and Conservation Land Corporation.

	3.	On 12 May 1993 the defendant was granted exploration licence number 8118 over a stretch of the Victoria River west of Timber Creek.  In (sic) was a condition of that license that the licensee "comply with the provisions of and directions lawfully given under this Act and all other laws in force in the Territory as are applicable to his activities on the licence area".  However, the licence did not refer, and the Department of Mines and Energy did not otherwise refer the defendant, to the Northern Territory Aboriginal Sacred Sites legislation or the Aboriginal Areas Protection Authority.

	4.	On or about 18 May 1993 the defendant moved its working team and some equipment to a site on the Victoria River variously known as "Pelican Point" and "the Hook", and which is the Aboriginal Sacred Site described in the complaint.

	5.	On 25 June 1993 the defendant was given approval by the Department of Mines and Energy to conduct a seismic survey program on exploration licence 8118.

	6.	The defendant did not approach the complainant to ascertain whether any registered sacred site existed within the area of its exploration licence or make application for an Authority Certificate for work in the area.

	7.	The defendant commenced excavation and processing operations on the site on about 18 May 1993, and hired a backhoe from Ngaringman Resource Centre for use at the site.

	8.	On 10 August 1993 two Aboriginal custodians of the site, Joe Long and Laurie Roberts, requested an officer of the complainant, David Cooper, to accompany them to the site, where they believed a mining company to be working.

	9.	Cooper, Long and Roberts arrived at the site at about 11 am on 10 August 1993, where they observed the defendant carrying out work, which consisted of the use of a front-end loader to carry excavated material from stock piles to a sorting machine, where the material was being processed, and backfilling.

	10.	Cooper, Long and Roberts spoke to the site supervisor, Norm Crookston, and workers at the site and informed them that the site was an Aboriginal Sacred Site, and that if the defendant did not have clearance from the Aboriginal Areas Protection Authority it should stop work on the site immediately to avoid prosecution.  The defendant did not know before this time that the site was an Aboriginal Sacred Site, Crookston advised Cooper, Long and Roberts that senior representatives of the defendant were arriving in Timber Creek that afternoon, and it was agreed that a meeting should take place at Ngaringman Resource Centre in Timber Creek at 3 pm.

	11.	Prior to that meeting the defendant's general manager, Peter Jones telephoned Chris Smith, the principal register at the Department of Mines and Energy following which communication Smith enquired of the complainant whether there was any registered sacred site within the exploration licence area.  Smith telephoned Jones later on 10 August 1993 and informed him that there was no registered sacred site in the area but that did not mean that there was no sacred sites in the area.  The defendant says Jones misunderstood Smith's reference to area as being to the general area and not the specific site in question.

	12.	At 3 pm on 10 August 1993 the meeting was held at Ngaringman Resource Centre.  In attendance were the defendant's Chairman of Directors, Brian Conway, Crookston and another representative of the defendant, Cooper, Long, Roberts and the coordinator of the Ngaringman Resource Centre, Robert Wilson.  At the meeting Cooper advised Conway of the Northern Territory Aboriginal Sacred Sites Legislation and the defendant's responsibilities under that legislation, and asked Conway whether the defendant had an authority certificate for work on the site.  Conway replied that the defendant had obtained all the necessary approvals for work in the area of the exploration licence.  While Conway expressed strong doubts as to the authenticity of the site, he stated that the defendant would pack up its plant and equipment and be gone from the site by the following day, then leaving the meeting.  However, the defendant says that it misunderstood the position and believed it would have until the following Sunday, 15 August 1993, to leave the site.

	13.	On 12 August 1993, Cooper, Long and Roberts again attended at the site, where they observed that employees of the defendant were still carrying out work on the site.  The defendant was engaged in the same work as on 10 August 1993, that is, it was processing excavated material and back-filling.

	14.	Cooper, Long and Roberts spoke to workers and the site supervisor, Kerry Sibraa, who was advised by Cooper that the defendant could be liable to prosecution under the Northern Territory Aboriginal Sacred Sites legislation for having continued to carry out work on the site after having been informed of the significance of the site, and having undertaken to cease work immediately.  Cooper, Long and Roberts then returned to Timber Creek.

		Cooper then contacted David Ritchie, the chief executive officer of the Authority, who wrote to the general manager of the defendant on 12 August 1993, directing the defendant to cease all excavation and processing works at the site immediately, and advising the defendant that the only works which would be authorised by the custodians were the return of excavated material to the site, and rehabilitation of the site.

	15.	From 10 August 1993 to 12 August 1993 the defendant used a front-end loader on the site to carry excavated material from the stock piles to the sorter.  From 12 August 1993 to 14 August 1993 the defendant used only the processing plant on the site, and on 14 August all exploration activities on the site ceased.  The defendant rehabilitated the site satisfactorily after 14 August 1994.

	16.	The site was registered by the complainant on 3 March 1994.

	17.	The Department of Mines and Energy has since adopted the practice of providing applicants for an exploration licence with a three page guide prepared by the complainant and including in any letters which give approval for substantial surface disturbance a reference to Northern Territory Aboriginal Sacred Sites Legislation."


	In his affidavit sworn 7 January 1995, annexure "A" to the affidavit of Patrick Francis MacIntyre sworn 20 April 1995, Duncan MacDonald asserts inter alia that he is a custodian of an aboriginal sacred site known as "Mitparra", "Pelican Point" and "the Hook" referred to as "the site".  He further states that he suffered mental injury and distress as a result of the work carried out by Cambridge Gulf Exploration N.L. on the site.

	Statements in similar terms are set out in affidavit form by the other applicants, Laurie Roberts, Darby Dulun and Ronnie Balwanja.

	On 16 January 1995 the first respondent, in all four matters the subject of this appeal, filed an application for an extension of time within which to bring an application for assistance pursuant to s5 of the Crimes (Victims Assistance) Act.  The Crimes (Victims Assistance) Act enables a "victim" of crime to obtain financial assistance.  Section 5 of the Act permits a "victim" to "within 12 months after the date of the offence apply to a court for an assistance certificate in respect of the injuries suffered by him as a result of that offence."  Section 5(3) permits the Court to extend the period within which an application can be made.

	In this case the offence occurred in August 1993 and the application for assistance was made in January 1995.  The applicants were therefore out of time and sought an extension of time to bring an action under the Crimes (Victims Assistance) Act.  The applications were supported by affidavit material, including an affidavit from each of the four applicants.  The application before the learned stipendiary magistrate was opposed by the appellant.  On 7 April 1995, the learned stipendiary magistrate granted an extension of time to each of the four applicants to file an application for compensation.  The appellant's submission is that in doing so he erred in law.

	Mr Riley QC, counsel for the appellant, argued the basis of the appeal from the decision of the learned stipendiary magistrate, which included a submission:

	(1)	that the learned stipendiary magistrate had no jurisdiction because the "injury" alleged arose from "the loss of or damage to property (which loss or damage is the result of an offence relating to that property);" which is specifically excluded in the definition of injury under s4 of the Crimes (Victims Assistance) Act.  Accordingly, counsel for the appellant submits the learned stipendiary magistrate should have decided he had no jurisdiction to hear the substantive claim and dismissed the applicant's applications for an extension of time within which to make an application.

	Pursuant to s4 of the Crimes (Victims Assistance) Act, injury is defined as:

	"bodily harm, mental injury, pregnancy, mental shock or nervous shock but does not include an injury arising from the loss of or damage to property (which loss or damage is the result of an offence relating to that property)"


	(2)	that the applicant's claim before the Local Court to have suffered "mental injury" however there was no evidence the applicants suffered a "recognisable psychiatric illness" as is required and the learned stipendiary magistrate, should have rejected the application.

	(3)	the precis of facts shows the applicants before the Local Court alleged "mental injury and distress" which was caused by or arose out of the use of a motor vehicle "namely a front end loader".  Section 12(e) of the Crimes (Victims Assistance) Act precludes the issue of an assistance certificate:

	"in respect of an injury or death caused by, or arising out of, the use of a motor vehicle, except where that use constitutes an offence under the Criminal Code."


	These issues were raised before the learned stipendiary magistrate, who, having heard some argument on the matter, stated (transcript p17):

    "HIS WORSHIP:  Yes.

	Yes, Mr Dalrymple.  I have to say that my inclination is to say that you've got two insuperable hurdles.  One of them I think is very technical, and that's the one about the motor vehicle, and then the other.  At least if I say that, and say it today, you can take me on appeal.

	MR DALRYMPLE:  Yes, sir.  The motor vehicle.  What was the other point?

	HIS WORSHIP:  The other point was the question of property.

	MR DALRYMPLE:  Right, Your Worship, okay.

	HIS WORSHIP:  That's my inclination."


	The learned stipendiary magistrate then heard further argument and at transcript pp25-26 gave the following reasons for his decision:

	"This is an application for these matters to proceed out of time.  There's not very many months of delay and the reason for the delay being ignorance and not being told of rights until the conclusion of the court hearing.  Although so common in that that one may say they're prevalent.  There's certainly not any evidence, in my view, of unreasonable delay, and certainly not of contumelious delay.  I think following the authorities, and I repeat what I said recently in a case - the name of which totally escapes me - in which I followed the decision of Thomas J, I think there is no evidence in this case of injustice, no suggestion indeed of injustice, that would be cause to any of the parties by allowing these matters to proceed this relatively short period out of time.

	What has concerned me is whether there is an insuperable bar caused by the allegation that a motor vehicle was involved, as I think I indicated clearly enough in argument a few minutes ago.  That no longer seems to me to be an insuperable bar because it's plain that the allegation is that the use of vehicles was only, as indeed the applications  say - or will say if they become applications - the offence only partially arises from the use of a motor vehicle.  It's not an insuperable bar.  It may turn out that it's such a bar.  But at this stage I see it as a triable issue.  For the sake of the transcript in case anyone mis-hears me, that word was triable, not tribal.

	The other question that has to be considered is whether this was fairly described as injury to property because section 4 paragraph - no it hasn't got a paragraph number - 4 of the Crimes Victims Assistance Act is clear that 'Injury does not include an injury arising from loss of or damage to property, which loss or damage is the result of an offence relating to that property'.

	We tend in the criminal law to distinguish between offences against a person and offences against property.  What has happened here is certainly acts directed at the earth's crust.  That does not necessarily, I think, make them offences relating to property.  Once again I think there is a triable issue."


	The learned stipendiary magistrate then made the following orders.  "Leave to proceed out of time; the applicants to file applications within one month".

	Counsel for the appellant argues that the test to be applied is not whether there is a triable issue and the learned stipendiary magistrate was in error to adopt this test in deciding whether to exercise his discretion to extend time for the filing of the application.  Counsel for the appellant submits the issue was whether or not the learned stipendiary magistrate had jurisdiction to hear the application and that issue was raised by counsel for the appellant at the time of the application before the Local Court but not dealt with by the learned stipendiary magistrate.

	On a reading of the transcript of the proceedings before the learned stipendiary magistrate, it appears that the only issue the learned stipendiary magistrate considered he was being asked to decide at that time, was an application for extension of time under the provisions of s5 of the Crimes (Victims Assistance) Act.  Mr MacIntyre did put written submissions to the learned stipendiary magistrate, annexure "C" to the affidavit of Patrick Francis MacIntyre sworn 20 April 1995.  In the course of written submissions it was put that the applicant had not established a prima facie case and the issue of the Court's jurisdiction and other defences available to the appellant, was argued under this heading.

	At p12 of the transcript of proceedings before the learned stipendiary magistrate, Mr MacIntyre, who appeared before the Local Court for the present appellant, stated:

	"MR MACINTYRE:  And our submission as a whole indicates that it's the case of Cambridge Gulf that on the material before you today there is simply hurdles, as a matter of law, that this applicant can't get over and we invite Your Worship to dismiss the applications today.  I would certainly resist any application for an adjournment."


	The learned stipendiary magistrate was, in his Reasons for Decision, clearly aware that the issue of the Court's jurisdiction and certain defences raised by the appellant would be issues for determination at the substantive hearing of the application for compensation pursuant to the Crimes (Victims Assistance) Act.  I am not persuaded it was incumbent upon the learned stipendiary magistrate to finally determine those matters there and then. 

	I apply the principle express in Parisienne Basket Shoes Pty Ltd v Whyte (1938) 59 CLR 369 Dixon J at 391.

	"  It cannot be denied that, if the legislature see fit to do it, any event or fact or circumstance whatever may be made a condition upon the occurrence or existence of which the jurisdiction of a court shall depend.  But, if the legislature does make the jurisdiction of a court contingent upon the actual existence of a state of facts, as distinguished from the court's opinion or determination that the facts do exist, then the validity of the proceedings and orders must always remain an outstanding question until some other court or tribunal, possessing power to determine that question, decides that the requisite state of facts in truth existed and the proceedings of the court were valid.  Conceding the abstract possibility of the legislature adopting such a course, nevertheless it produces so inconvenient a result that no enactment dealing with proceedings in any of the ordinary courts of justice should receive such an interpretation unless the intention is clearly expressed."


	This was affirmed in the decision of R v The Judges of Federal Court of Australia and Anor; Ex Parte The Western Australian National Football League (Incorporated) and Anor (1979) 143 CLR 190 Gibbs J at 214:

	"....  A legislature, in conferring jurisdiction upon a court, may make the existence of a state of facts a condition upon which the jurisdiction of the court depends, and in that case the court cannot give itself jurisdiction by erroneously deciding that the facts exist. On the other hand the legislature may entrust the court with power to determine whether such a state of facts exists, and if so the court has jurisdiction to determine all the facts, including the preliminary facts on the existence of which the jurisdiction depends.  This distinction was explained by Lord Esher M.R. in Reg. v. Commissioners for Special Purposes of the Income Tax [(1888) 21 Q.B.D. 313, at pp. 319-320] in a passage which has frequently been cited.  In Parisienne Basket Shoes Pty. Ltd. v. Whyte [(1938) 59 C.L.R. 369, at p. 391] Dixon J. said that the former of those possible courses 'produces so inconvenient a result that no enactment dealing with proceedings in any of the ordinary courts of justice should receive such an interpretation unless the intention is clearly express'."


	I agree with the submission made by Mr Young on behalf of the first respondents (who were applicants before the Local Court), that what this Court is dealing with is an application for leave to appeal from an interlocutory order of the learned stipendiary magistrate.

	This is an application for leave to appeal by the appellant on the basis that the learned stipendiary magistrate has miscarried in the exercise of his discretion to extend time.

	The test of whether an appellate court should interfere with the exercise of a discretion by a court below, is set out in Australian Coal and Shale Employees' Federation and Another v The Commonwealth and Others (1953) 94 CLR 621 Kitto J at 627:

	"... the true principle limiting the manner in which appellate jurisdiction is exercised in respect of decisions involving discretionary judgment is that there is a strong presumption in favour of the correctness of the decision appealed from, and that that decision should therefore be affirmed unless the court of appeal is satisfied that it is clearly wrong.  A degree of satisfaction sufficient to overcome the strength of the presumption may exist where there has been an error which consists in acting upon a wrong principle, or giving weight to extraneous or irrelevant matters, or failing to give weight or sufficient weight to relevant considerations, or making a mistake as to the facts.  Again, the nature of the error may not be discoverable, but even so it is sufficient that the result is so unreasonable or plainly unjust that the appellate court may infer that there has been a failure properly to exercise the discretion which the law reposes in the court of first instance: ...."


	The order by the learned stipendiary magistrate is an interlocutory order relating to practice or procedure.  I apply the principle expressed by O'Leary CJ in Nationwide News Pty Ltd (t/a Centralian Advocate) v Bradshaw (1986) 41 NTR 1 at 4:

	"   Where, however, the appeal is from the exercise of a discretion in a matter of practice or procedure, the approach of an appellate court is rather more stringent.  In Thompson v Thompson (1942) 59 WN(NSW) 219, Jordan CJ expressed the difference in these terms (at 220): 'It is established by the authorities that if an appeal lies from the exercise of a discretion which is determinative of substantive legal rights, the appellate court must exercise its own discretion: In Re Ryan (1923) 23 SR (NSW) 354, but if it lies from the exercise of a discretion in a matter of practice or procedure, a Court of Appeal will not as a general rule interfere unless it is satisfied that the judge has applied a wrong principle of law or that injustice will result from his order, and only if it is clearly satisfied that he is wrong: Evans v Bartlam [1937] AC473 at 480, 481 and 486-7, and Charles Osenton & Co v Johnston [1942] AC 130.'"


	The principle to be applied in deciding whether to grant the appellant's application for leave to appeal is succinctly expressed in Rogerson v Law Society (NT) (1993) 88 NTR 1 Asche CJ at 5:

	"  In such circumstances the matter is really an application for leave to appeal rather than an appeal simpliciter, and therefore the order appealed from must be seen to be clearly wrong or at least attended with sufficient douot (sic) as to whether it is right or wrong and some substantial injustice must be shown as a consequence of the order: see Supreme Court Act 1979 (NT) s 53; Neimann v Electronic Industries Ltd [1978] VR 431; Nationwide News Pty (t/a Centralian Advocate) v Bradshaw (1986) 41 NTR 1."


	In ground 8 of the Amended Notice of Appeal, the appellant complains that the learned stipendiary magistrate exercised his discretion by reference to whether or not there was a "triable issue".  However, on my reading of the learned stipendiary magistrate's Reasons for Decision, as set out above, he referred to a number of criteria as the basis for exercising his discretion in favour of the applicant.  He did refer to the defences raised by the appellant, including the definition of injury in s4 of the Crimes (Victims Assistance) Act which, as the appellant has argued, goes to the question of jurisdiction. In my opinion, the learned stipendiary magistrate made it clear that the question of jurisdiction and other issues were matters to be dealt with at a substantive hearing of the applications before the Local Court.  He did not exercise his discretion solely on the basis there was "a triable issue" and in the context of his Reasons, this phrase appears to mean no more than that, the learned stipendiary magistrate considered there was a case to be argued and the applicant's case was not a hopeless one.  I am not persuaded he was wrong in this.

	The matter can proceed to hearing before a stipendiary magistrate in the Local Court and the question of jurisdiction and other defences raised by the appellant dealt with in the Local Court at the substantive hearing of the application.

	I am not satisfied the learned stipendiary magistrate applied a wrong principle of law or that injustice will result from his order.

	Accordingly, I am not satisfied that the learned stipendiary magistrate's discretion miscarried and have come to the conclusion this Court should not interfere with his order.

	The appellant's application for leave to appeal is dismissed.

	The matter should be referred back to the Local Court for the substantive application to proceed to hearing in due course and in accordance with the orders made by the learned stipendiary magistrate on 7 April 1995.

	Leave is granted to the parties to apply on the question of costs.

