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kea95037


IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA


No. 111 of 1989



						BETWEEN:


						YAMAMORI (HONG KONG) LIMITED
							Plaintiff

						AND:

						CTG PTY LTD
							First Defendant

						AND:

						GEOFFREY ROBERT CLARKE and
						MICHAEL JAMES GILLOOLY
							Second Defendants

						AND:

						DATUK HARRIS BIN MOHD SALLEH
							Third Party



CORAM:   KEARNEY J



	RULING

	(Delivered 26 September 1995)


		The application
		I rule today on the defendants' application by summons of 28 August 1995 seeking, inter alia, an order under r23.01(1)(a) that they recover judgment against the plaintiff in this action, on the basis that the plaintiff's claim as pleaded does not disclose a cause of action.  In short, the defendants seek by their application the summary dismissal of these proceedings on the basis that the claim as pleaded is bad in law.
		The defendants' submissions
		The submissions of Mr Maurice QC of senior counsel for the defendants proceeded, in essence, as follows.
		(1)	Although "mountains of paperwork" had been generated in the course of preliminary applications, the essential matter in issue between the parties had never been raised and identified by the plaintiff.  That matter was the intention of the plaintiff when depositing the $2,000,000 in the first defendant's trust account.  This failure to raise the real matter in issue appeared to stem from the plaintiff's failure to plead the material facts on which it founded its case, as required by r13.02(1)(a); it had instead, by a pleading "sleight of hand", pleaded in breach of r13.02(1)(a) the evidence on which it proposed to rely.  By this means, it had avoided identifying the real matter in issue.
		(2)	The plaintiff relied on four causes of action, in the alternative.  The first was that the $2,000,000 it transmitted to the first defendant's trust account was impressed with a trust in favour of the plaintiff, and had not been accounted for to the plaintiff by the defendants.  The second was that the defendants were negligent in that, before disbursing the $2,000,000, they had failed to enquire of the plaintiff as to the purpose for which it had remitted that sum to the first defendant's trust account.  The third cause of action was under s55(2) of the Legal Practitioners Act; the fourth was for money had and received. 
		(3)	The claim based on an alleged breach of trust was the only legitimate cause of action.  It had not been sufficiently pleaded.  Pars9, 10 and 11 of the statement of claim stated facts which, if established, did not necessarily lead to a conclusion that the sum of $2,000,000 was held in trust for the plaintiff.  This came about as follows.  It is common ground that the plaintiff was not at the relevant time a client of the defendants.  Accordingly, the $2,000,000 must have been paid in to the first defendant's trust account either by mistake or pursuant to some arrangement.  However, the plaintiff had not pleaded any such mistake or the arrangement.
  		(4)	The facts as pleaded were that the plaintiff as a 'stranger' paid the $2,000,000 into the first defendant's trust account.  Such a payment did not per se impress that sum with a trust, as far as the defendants were concerned.  The law is clear that the creation of any such trust depends on the intention, actual or presumed, of the plaintiff when paying the money in.  
		I interpose to note that I accept that in general before a trust can arise, a clear intention to create it must be established; see, for example, Re Armstrong [1960] VR 202.  		(5)	As noted in (1) above, the central matter in issue in the case, which had not been raised or pleaded by the plaintiff, was the intention of the plaintiff when paying in the $2,000,000.  No constructive trust had been suggested.  The material facts relating to the arrangement, pursuant to which the $2,000,000 was paid in by the plaintiff to the first defendant's trust account, should have been pleaded in order to establish the intention with which the plaintiff had paid in that sum.  The plaintiff had failed to plead those facts, in breach of r13.02(1)(a); accordingly, it had failed to plead that which was essential to constitute its cause of action - that its intention at the time of paying in the $2,000,000, an intention made manifest in some way, was that that sum would be held in trust for it by the defendants.  
		(6)	The plaintiff's position appeared to be that if a stranger paid money into a solicitor's trust account, that money, ipso facto, is held in trust for the stranger by the solicitor.   That is not the law.
		(7)	The claim in negligence was unsustainable, because if the $2,000,000 was not the plaintiff's money (held for it in trust) there could be no duty of care owed to it by the defendants when they disbursed that sum.
		(8)	The pleading in par22(j) of the statement of claim, intended to found upon s55(2) of the Legal Practitioners Act, failed to exclude the possibility that the $2,000,000 fell within s55(1) of the Act, as moneys received by the first defendant "on behalf of" a client of the first defendant and therefore to be disbursed "in accordance with the instructions of [that] client."  This failure arose because the only facts pleaded to support the claim under par22(j) was the fact of the payment of the $2,000,000 by the plaintiff into the first defendant's trust account.  Accordingly, the plaintiff's contention must be that from that fact the only inference which can be drawn (and which should be drawn) is that the $2,000,000 was received by the first defendant "on the condition - - - another person", as referred to in s55(2) of the Act.  While that inference may be drawn from the payment in, a different inference may equally be drawn from that simple fact - that the $2,000,000 was received "on behalf of a client" of the first defendant, in terms of s55(1) of the Act.  Rule 13.02(1)(a) required the plaintiff to allege what must be its cause of action, and not merely what may be its cause of action.  
		(9)	 The plaintiff's pleadings are deficient in that they involve an allegation that the $2,000,000 was received into the trust account of the first defendant either to be held in trust for the plaintiff, or for a client of the defendants.
		The plaintiff's submissions
		Mr Southwood of counsel for the plaintiff submitted, in essence, as follows.
		(1)	An application for summary dismissal such as this, made under r23.01(1)(a), assumes that the statement of claim cannot be properly amended so as to constitute a valid cause of action; it proceeds on the basis that the plaintiff's claim is bad in law, and cannot be cured by any amendment or pleading.  Such an application is only apposite in a situation where the claim so completely lacks a foundation in fact or law that no proper amendment of pleadings can save it.  In this case the defendants had conceded (at transcript p103) that, if they established the deficiencies alleged, leave to amend the statement of claim "would have to be offered to the plaintiff".  Accordingly, the defendant's application was really founded on r23.02(a), and involved an attack on the sufficiency of the statement of claim (an arguable claim being assumed), as distinct from an attack on the validity of the claim.   The appropriate test for an application under r23.01(1)(a) is as set out in Williams 'Supreme Court Civil Procedure' (1987) at p125, and was not met here.  The plaintiff did not seek leave to amend its pleadings.  
		(2)	The approach to the relief sought in the summons of 28 August 1995 was misconceived.  The relief sought was founded on r23.01(1)(a) and attacked the pleading in the statement of claim.  It should have been sought by the defendants raising an objection in point of law under r13.02(2)(a), and applying to have that objection determined before trial.  In their own pleadings, the defendants had simply denied that there was a trust; they had not contended that as a matter of law no trust arose on the facts as pleaded.  In this application legal issues had been raised and argued.
		(3)	The defendants' application should not be entertained at this time, particularly as the defendants had pleaded a bare denial in response to par12 of the statement of claim, and had not pleaded that no resulting trust could arise in the circumstances set out in pars1-11.
		(4)	The effect of pars1-11 of the statement of claim was to plead a resulting trust.  If the facts alleged were established, a rebuttable equitable presumption arose in favour of such a trust, the burden lying on the defendants to prove that no such trust arose in favour of the plaintiff.  		(5)	As to the sufficiency of the plaintiff's pleadings, the question was whether it had pleaded all of the material facts which constituted the causes of action relied on.  The plaintiff relied on and pleaded four causes of action: in pars1-12 of the statement of claim, a resulting or constructive trust; a trust arising under s55(2) of the Legal Practitioners Act; negligence; and money had and received.  
		(6)	As to the cause of action pleaded in pars1-12 of the statement of claim, the plaintiff had not there pleaded matters of evidence, though some parts of the contents of those paragraphs could have been set out as particulars of allegations of material facts.  The effect of pars1-12 was to plead a payment by the plaintiff of the $2,000,000 into a "stranger's" (the first defendant's) trust account, and thereby to impress that sum with a trust.  That was because there was a line of authority in equity which treated a sum paid in in those circumstances, in the absence of anything to the contrary, as presumed to be held by the defendants on a resulting trust for the plaintiff; see generally H.A.J. Ford and W.A. Lee "Principles of the Law of Trusts" (2nd ed., 1990) at pp970-3, and the authorities there cited.  The plaintiff should be afforded the opportunity of arguing that proposition at trial.  
		(7)	As to the cause of action in negligence, an agent (the defendants) who receives money from a stranger (the plaintiff) on behalf of his principal, to disburse on his principal's instructions, may be liable in negligence; see Hawkins v Clayton (1987-88) 164 CLR 539 at pp576-9 per Deane J, Waimond Pty Ltd v Byrne (1989) 18 NSWLR 642, and the article by Mr Mills in (1992) 9 Aust. Bar Rev. 1 at p16.  Whether the plaintiff can rely on negligence in those circumstances depends on whether the defendants were in a sufficient relationship of proximity with it; the plaintiff contends that there was a sufficient relationship of proximity here, and that there is no defect in the pleadings in pars23-25 of the statement of claim. 
		(8)	For the purposes of the cause of action for moneys had and received in par26 of the statement of claim, the plaintiff contended that the defendants received the $2,000,000 on its behalf.  The identity of the person on whose behalf the defendants received the $2,000,000, was a matter clearly in issue.  The pleading in par26 was proper.  The relevant legal propositions are set out in Australia & New Zealand Banking Group Ltd v Westpac Banking Corporation (1988) 164 CLR 662 and David Securities Pty Ltd v Commonwealth Bank of Australia (1991-92) 175 CLR 353.  
		(9)	The cause of action based on breach of trust under s55(2) of the Legal Practitioners Act had been adequately pleaded in the statement of claim.  In that respect the plaintiff relied on the elements set out in s55(2).
		(10)  In summary, the plaintiff's pleadings were adequate in the circumstances; they raised issues which the plaintiff should be allowed to agitate at trial.
		Conclusions
		Upon consideration of the various matters urged by the plaintiff and the defendants as set out above, I accept Mr Southwood's submission at (10) above.  I should say that the matters raised in argument on the hearing of the application have clarified the issues to be raised at trial.  The defendants' application of 28 August 1995 for summary dismissal of the proceedings is refused.
	_________________________

