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REASONS FOR DECISION ON COSTS
(Delivered 9 December 1992}


On 29 May 1992 I delivered my reasons for judgment in this action.	I gave judgment for the plaintiff in the sum of $57,410.00 as damages for personal injuries sustained by the plaintiff in a motor vehicle accident which occurred on
8 August 1986.	The accident was caused by the negligence of the defendant.	At the time I delivered my reasons for judgment I indicated I would hear the parties as to costs.

Judgment was formally entered on 21 July 1992 at which time the question of costs was adjourned to a date and time to be fixed.

Eventually, on 3 December 1992, I heard the parties'




submissions as to costs.	In the mean time the plaintiff had lodged an appeal against my judgment.

The trial of the action was disjointed and prolonged by interruptions.	It commenced on 5 November 1990 in Darwin.
It proceeded uninterrupted until 9 November 1990 when it was adjourned.	It recommenced in Darwin on 4 February 1991.
The hearing continued on 5 and 6 February 1991.	It was adjourned again.	Because of the number of expert witnesses from Sydney, and for other reasons, it was agreed that the trial resume in Sydney, and it did so on 15 April 1991.	Th, hearing proceeded on 15, 16, 17, 18 and 19 April in Sydney when it was adjourned yet again.	The trial resumed in Darwin on 22 August.	The evidence was finally completed on
23 August, when the matter was again adjourned.	The hearing resumed on 6 September 1991.	It concluded that day.

In all, the trial occupied 16 sitting days.	When the trial commenced both liability and quantum were in issue. The defendant admitted liability on 5 February 1991 and thereafter the matter proceeded as an assessment of damages.



On 28 March 1991 and 10 April 1991, ie before the resumption of the hearing for the Sydney session, the defendant made informal offers of compromise.	On
28 March 1991 the defendant's solicitors wrote a 'without prejudice' letter to the plaintiff's solicitors offering the
plaintiff $200,000 inclusive of costs to settle the matter, indicating that the offer was open for ten days for acceptance.	On 10 April 1991 the defendant's solicitors wrote another 'without prejudice' letter to the plaintiff's solicitors informally offering $150,000 plus costs to settle the matter and indicating that the offer was open for two days for acceptance.	The plaintiff rejected the latter offer on the same day.	Each 'without prejudice' letter reserved the right to bring the letter to the court's attention on the question of costs.

Before me, senior counsel for the plaintiff objected to the tender of the two letters.	He, however, conceded that on the present state of the authorities the letters were admissible on the issue of costs.	He reserved the right to contest their admissibility when the matter proceeds on appeal.

'Without prejudice' offers qualified with a reservation as to their admissibility on the issue of costs have become known as 'Calderbank offers', after the case of Calderbank v Calderbank [1976) Fam 93, which has been discussed in many subsequent cases, see eg Cutts v Head [1984) 1 Ch 290; Azzopardi v Netin (1986] VR 593; Smith v Smith [1987) 2 Qd R
807; Biernacki v Klenka (1988) 80 ACTR 1; Johns Perry Industries Pty Ltd v International Rigging (Aust) Pty Ltd (1988) 2 Qd R 556; Amev Finance Ltd v Artes Studios Thoroughbreds Pty Ltd (1988) 13 NSWLR 486; Quad Consulting
Pty Ltd v David R Bleakley & Associates Pty Ltd (1990) 27 FCR 86; Benton v Noye & Anor {NT Supreme Court Asche CJ - unreported, 8 August 1990).

In the present state of the authorities the defendant's informal offers are admissible and relevant to the judicial exercise of the court's discretion as to costs under Order
63.03.	Under the Rules of Court (see Order 26.02), parties to a proceeding for damages for bodily injury may serve one another with an offer of compromise.	If such an offer of compromise is not accepted then Orders 26.08 and 63.15 stipulate certain automatic 'Costs Consequences' unless the court otherwise orders.	The effect of these provisions is, in the event they are successfully invoked, to reverse the normal rule, namely that costs follow the event, ie a successful party is ordinarily entitled to costs unless the court otherwise orders.	Alternatively to serving an offer of compromise, a defendant may pay money in to court pursuant to Order 26.12.		In the event of such a payment not being accepted, the court may, but is not bound to take such payment into account in exercising its discretion as to costs, see Order 26.26(5).

A Calderbank offer is a	relevant circumstance which may or may not, depending on the circumstances of the case, be sufficient reason for denying a successful party some or all of that party's costs.
Naturally, senior counsel for the defendant relied
heavily on the Calderbank offers in the present case.	He also stressed that most of the hearing, all bar some four or five days thereof, was occupied with expert and other evidence relating to the issue as to whether the plaintiff had sustained frontal lobe brain damage in the accident, an issue upon which the plaintiff was ultimately unsuccessful. Counsel referred to the authorities which say that a successful party who has failed on certain issues may not only be deprived of the costs of those issues, but may be ordered as well to pay the other party's costs of them.
Were one to approach the present case on the basis that the plaintiff should have his costs on the successful issues and the defendant should have his costs on issues upon which the plaintiff was unsuccessful, the plaintiff would - after a set-off - have to pay costs to the defendant.	Counsel for the defendant submitted that because of the inordinate time taken up on the unsuccessful issues, and particularly when seen in light of the Calderbank offers, at the very least the successful plaintiff in the present case should be denied all his costs.

In Hughes v Western Australian Cricket Association (Inc) and Ors (1986) ATPR 40-748, Toohey J awarded the applicant 75% of his costs.	The applicant in that case, the former Australian Test Cricket captain, had failed on more causes of action than he succeeded and as his Honour said, "and by some margin."	Nevertheless, the applicant succeeded
in his primary aim, namely to challenge the operation of a rule of the Cricket Council in so far as the rule operated to preclude him from playing district cricket by reason of his participation in South African cricket tours.

In the present case, the plaintiff has succeeded in an award of damages, albeit an award less than he had hoped, and he has failed to succeed on the time consuming issue as to whether he had suffered frontal lobe brain damage.

I respectfully agree with Jacobs Jin	Cretazzo v Lombardi (1975) 13 SASR 4 at 16, where his Honour said, in a passage approved by Toohey Jin	Hughes v Western Australian Cricket Association (Inc) and Ors, supra:

"But trials occur daily in which the party, who in the end is wholly or substantially successful, nevertheless fails along the way on particular issues of fact or law.	The ultimate ends of justice may not be served if a party is dissuaded by the risk of costs from canvassing all issues, however doubtful, which might be material to the decision of the case.	There are, of course, many factors affecting the exercise of the discretion as to costs in each case, including in particular, the severability of the issues, and no two cases are alike.	I wish merely to lend no encouragement to any suggestion that a party against whom the judgrnent goes ought nevertheless to anticipate a favourable exercise of the judicial discretion as to costs in respect of issues upon which he may have succeeded, based merely on his success in those particular issues."

As Toohey J said in Hughes, supra, "It is relevant, but not conclusive, to consider how much time of the hearing was taken up with the evidence in submissions relating to those issues on which the applicant failed."	In the present case,
the issue of frontal lobe brain damage and sequelae was reasonably severable from the remainder of the plaintiff's case, but nonetheless, I consider it inappropriate that the plaintiff be denied all his costs.

Counsel for the defendant suggested two options.
First, (and this was not his preferred option) he submitted that I should order that the plaintiff pay the defendant's costs incurred after 10 April 1991, order that the plaintiff pay all costs relating to brain damage and psychiatric sequelae incurred by the defendant up to 10 April 1991, and order the defendant to pay the plaintiff's costs up to and including 10 April 1991, with the exception of costs relating to the brain damage and psychiatric sequelae issue. Alternatively and preferably, counsel submitted, I should order the defendant to pay the plaintiff's costs up to and including 9 November 1990 and order the plaintiff to pay the defendant's costs incurred after 9 November 1990, the basis of that order being that had the unsuccessful issue not been litigated at all, the trial would have or ought to have concluded by the end of the first week of hearing.

I do not consider either of the options posed by counsel for the defendant to be appropriate in the present case.	I do not consider that the Calderbank offer of
10 April 1991 should be treated as if it were a formal offer of compromise under the Rules of Court	- the first option posed is more adverse to the plaintiff than if the
Calderbank offer were so treated.	Nor do I consider it appropriate to make orders in terms of the second option. Liability was not admitted until 5 February 1991, and it is by no means clear that the hearing would have concluded within one week in any event.

It is appropriate to approach the present case on the basis that the successful plaintiff should receive some only of his costs.	He has succeeded only upon a portion of his claim.	In the circumstances of the timing and terms of the Calderbank offers, the plaintiff's own conduct in the litigation and his qualified success, it is appropriate that he should bear the expense of litigating a substantial portion of that upon which he has failed.

I order the defendant to pay the plaintiff's costs of action to be taxed or agreed up to and including 15 April 1991, and that thereafter there be no order as to costs, ie each party shall bear his own costs.

I certify for counsel including senior counsel.


In the circumstances I order the defendant to pay the plaintiff's costs of the hearing on costs, which I also certify for counsel including senior counsel.

