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I HSUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 197 of 1992
(9213141)
 





BETWEEN:

ROWLANDS QUARRIES (KATHERINE) PTY LTD
Plaintiff
AND:
E.A. WITTE PTY LTD
First Defendant
and:
PAUL WITTE
Second Defendant
and:
MINISTER FOR MINES & ENERGY
Third Defendant

CORAM:	THOMAS J.


REASONS FOR JUDGMENT
(Delivered 14 September 1992)


This case is a dispute betweeri the Plaintiff and the First and Second Defendant as to whether or not a binding agreement  was  entered  into  by  the parties  for the
sublease of mining tenements known as Limestone Quarry on
,	I
the	Victoria	Highway Defendant.

The	Plaintiff,
 nea:i;-	Katherine owned	by the	First




through	its	director	Geoffrey

Rowlands,		claims	that	on	the	5th	February,	1992	the Plaintiff	offered  to sublet from the Defendant,	Mineral
1-.
Lease N718, Authorities N233 and N234 (the Mining Tenements). These tenements are located at the 55 kilometre mark on the Victoria Highway.

Mr Rowlands stated in a facsimile dated 5th February, 1992 (Annexure A to Exhibit Pl) to Mr Paul Witte, director of the First Defendant Company:

"Paul,
To confirm our telephone conversation this A.M.
I offer $25,ooo to sub-lease from you the E.ML's held by you at the approx. 55 Kl mark on the Victoria Hwy.
This gives me full title to all stockpiles currently on this site and allows me to carry out crushing and any other operations desired by me.
Terms of Payment
$10,000 on signing
$10,000 on or before 31/12/92
$ 5,000 in the calendar year 1993."

On the 5th February, 1992 the Second Defendant, on behalf of the First Defendant, agreed to sublet the Mining Tenements (Annexure B to Exhibit Pl).
I

"The leases at Limestone Ck are valid until Dec 1998.

I have agreed on the conditions to sublease, the only thing is THAT all,rehabilitation be carried out by yourself or agent. This will have to drawn up with your guarante of this condition so a copy can be forwarded to D.M.E."

The Plaintiff states he took steps to comply with the First  fendant I s requirements  as to rehabilitation of the sites and.advised the First Defendant what he had done.
On the 29th June, 1992 the First Defendant entered into an agreement with a company named Mobile Crushers Pty Ltd to sell Mineral Lease MLN718 and instructed his solicitors to terminate authorities AN233 and 234.

The First Defendant is the holder of Mineral Lease MLN718 situated in the Katherine locality in the Northern Territory of Australia and has in the past held Authorities to mine numbered AN233 and AN234 pursuant to Section 178 of the Mining Act.

The Plaintiff states that with exchange of facsimiles on the 5th February, 1992 and upon the telephone conversation of himself and Mr Mahalingham an officer from the Department of Mines and Energy to Mr Witte on the 25th March, 1992 a binding contract had been concluded.

The Second Defendant on behalf of the First Defendant states that he did not consider that a
I
concluded agreement had been entered into with the Plaintiff and on the 16th April, _1992 he commenced negotiations with a Mr- Mccue and others which culminated in an agreement to tran fer MLN178 to Mobile Crushers Pty Ltd and - for the First Defendant to withdraw its application to renew the authorities.

The Plaintiff -;;eeks the following orders:



2
	A declaration that a binding contract exists between the Plaintiff and Defendant;


	An injunction being a mandatory injunction that the Defendant prepare and execute an instrument in the same terms as those set out in Annexure "A" and "B" in the affidavit of Geoffrey Rowlands dated the 29th June, 1992 and make the best endeavours to obtain ministerial approval of the instrument pursuant to Section 173(2)(a)(ii) of the Mining Act;


	The Plaintiff to have its costs of and incidental to this Application; and


	Such further or other order as this Honourable Court deems appropriate.


On the evidence before the Court there is no dispute that	there	was	a	telephone	conversation	between	the
Plaintiff	and	Mr	Paul	Witte	on
 behalf	of	the	First
J
Defendant	on		the	5th		February,	1992	and	the	parties forwarded	a	facsimile	to each	other. on the	same	date
being Annexure "A" and "B" .respectively to the affidavit
of Geoffrey Rowlands d.stted the 29th June, 1992 (Exhibit
'	\
Pl).


I accept the evidence of Mr Witte that although he accepted an agreement subject to certain conditions to lease MLN718 to Mr Rowlands he would in fact have

.1
preferred to sell the tenement and he advised Mr Rowlands of this fact. As at the 5th February, 1992 Mr Witte believed he could not transfer the tenements.

I accept the evidence given by Mr Witte that in the telephone conversation on the 5th February, 1992 and in various telephone conversations between the 10th June, 1992 and the 25th June, 1992 Mr Rowlands expressed to him words to the effect that he did not want anyone else setting up business in the subject quarry because there was no room for any other operator in the area and that he could not survive with competition in the area.

I find that Mr Rowlands did meet with Mr Sandy Mahalingham, the Katherine Regional Government Mining Engineer employed by the Department of Mines and Energy on or about the 25th March, 1992 at a quarry owned and operated by the Plaintiff for the purpose of making a routine safety inspection of the quarry.  Mr Mahalingham
mentioned the fact that he was intending to inspect the
I
limestone quarry on MLN718 and AN233 and AN234 for safety and environmental purposes. (Paragr.aph 2 affidavit of Sandy Mahalingham sworn  .th July, 1992 Exhibit P3). Mr
Rowlands asked to acco)!lpany him to the quarry to assess
'	\
what rehabilitation work the Department of Mines and Energy required to be done. Following the inspection Mr Mahalingham advised Mr Rowlands of the matters that would need to be attended to. Mr Rowlands agreed to attend to these matters. In Mr Mahalingham's presence Mr Rowlands

2
telephoned Mr Witte to relay what he had been told he would be required to do and that he was agreeable to attend to this. Mr Mahalingham then spoke on the telephone with Mr Witte and confirmed the matters that needed attending to and that Mr Rowlands had agreed to attend to them. Mr Witte's only response to Mr Mahalingham and Mr Rowlands was to say 11O.K.".

On the evidence the next time there was any contact between Mr Rowlands 'and Mr Witte was the 2nd May, 1992 when both parties met socially at Airlie Beach in Queensland. No conversation relevant to the lease of the mining tenements took place at that time.

Between the 10th June, 1992 and 25th June, 1992 Mr Rowlands telephoned Mr Witte on numerous occasions. There is a considerable dispute between the parties as to the substance of those telephone calls.

On balance I prefer the evidence of Mr Witte to the
/
evidence of Mr Rowlands. I find that when asked by Mr Rowlands if he were still prepared t enter into a lease agreement Mr Witte informed him that he could not do so because he had entered into negotiations with Mobile Crushers Pty Ltd to sell. the tenements to the company, and that a deposit had been paid. I find that Mr Rowlands did ask Mr Witte not to proceed with this because he feared the competition in the area and that Mr


.§_
Rowlands offered him a further $5,000 not to proceed with the sale to Mobile Crushers Pty Ltd.

On the 29th June, 1992 an agreement was exchanged with Mobile Crushers Pty Ltd to transfer mining tenement
MLN718.
solicitors
 At	the	time	of	exchange	of		the	agreement for	the	First		Defendant		handed		to	the
purchasers	a	letter	signed	by	the	First	Defendant's
solicitor
 addressed
 to	the	Principal
 Registrar,
Department
 of	Mines
 and
 Energy
 withdrawing	the
application for renewal of authorities AN233 and AN234.


I accept the evidence of Mr Mccue that on the 16th April, 1992 he telephoned Mr Witte. Mr Witte informed him he had not heard whether Mr Rowlands wanted the quarry or not and as his time was up, if Mr Mccue wanted to purchase it, the quarry was his. I am aware that on the evidence Mr Witte arbitrarily fixed the 16th April as the date he would give Mr Rowlands to contact him but did
not convey this to Mr Rowlands.
I


On the evidence of both Mr Rowlands and Mr Witte it is clear that both parti s,anticipated there would be a written agreement drawn legally to be signed by the
'	i.
parties reflecting the ··terms and conditions of the sublease. In particular the First Defendant had requested a_guarantee that all rehabilitation be carried out by the Plaintiff and that this be submitted to the Department of Mines and Energy. I accept that in the

2
normal course of business it would be the vendor or lessor who would prepare or instruct solicitors to prepare a formal agreement and forward it to the purchaser or lessee for signature. Mr Witte did not give any such instructions to his· solicitor or arrange a formal written agreement to be prepared.

Mr Witte was aware that the usual practice was for the vendor or lessor to arrange for an agreement to be drawn up. However, I accept Mr Witte's evidence that because of the words in his facsimile of the 5th February, 1992 "This will have to be drawn up with your guarantee of this condition so a copy can be forwarded to the D.M.E." that Mr Witte expected Mr Rowlands to draw up the agreement with the guarantee and forward to him.

I
I accept the evidence of Mr Witte (paragraph 6 of his affidavit dated 15th July, 1992 Exhibit D2) that Mr Witte said to Mr Rowlands that he wanted an agreement drawn up by his· solicitor (meaning Mr Rowlands' solicitor) which was to be legal and above board, and that Mr    Witte required Mr Rowlands to guarantee that he
would  be responsible for ,rehabilitation works on  the
,.
.	'
Mineral Lease and authority areas.
'
 I	further accept as
set out in this paragraph: that Mr Witte told Mr Rowlands that the Department of Mines and Energy hold the First Defendant esponsible for rehabilitation and hold a
$10,000 deposit to secure satisfactory completion of rehabilitation.

_§_
At the time of the exchange of facsimile it was not known by either party exactly  what rehabilitation work was to be done or what the Department of Mines and Energy would require.

I accept it was reasonable for Mr Witte to believe that this was not a situation where the vendor would arrange for preparation of the agreement but that the purchaser would prepare the agreement with the very important condition of the guarantee. I accept the evidence of Mr Witte which appears on page 31 of the transcript of evidence:

"Q. Yes, but in relation to the deal with  Mr Rowlands, you understood that your solicitors would prepare the documentation didn't you.
A.	No, I did not."

In his evidence (p.6 of the transcript) Mr Rowlands agreed in cross examination that during the telephone conversation Mr Witte told him that the agreement had to be drawn up legally and submitted1 to the Department of Mines and Energy. Mr Rowlands also agreed that this was because the Department of Mines and Energy were required to approve the transaction. Mr Rowlands stated Mr Witte had told him there w"ii.s ' some money held somewhere in
security	for	the	rehabil,itation.
 on	his	evidence	Mr

Rowlands was aware he had to assume the responsibility of rehabilitat1on and, this would be by providing a bank guarantee as a suitable deposit or security for the
Department	of	Mines	and	Energy.

2.
 This was one	of	the
matters that had to be worked out with the Department. In his facsimile of the 5th February, 1992 Mr Rowlands had included the words "terms of payment $10,000 on signing". Mr Rowlands gave evidence that he required a formal contract and he assumed Paul Witte would be responsible for preparing the formal agreement. Mr Rowlands agreed that as at the 5th February, 1992 there were still some matters to be sorted out being rehabilitation and lease boundaries.

On Mr Rowlands' own evidence there were still a number of matters to be sorted out between the parties even after the exchange of facsimiles on the 5th February, 1992. These included a guarantee in respect of rehabilitation, lease boundaries, bank guarantee as suitable deposit or security for the Department of Mines and Energy, and approval by the Department of Mines and Energy to the transaction.

The telephone conversation	between Mr Rowlands, Mr
I
Witte and Mr Mahalingham on the 25th March, 1992 did not resolve those issues and quite clearly a formal agreement needed to be drawn up _to_ cover the issues that remained
to be addressed between.the parties.
'	\


Applying the principle of an objective test as formulated by the majority of the High Court in Taylor v Johnson (1983) 151 CLR 422, I find that the parties entered into an agreement that the Plaintiff would

10
sublease the subject mining tenements from the Defendant subject to certain conditions. The parties, the property and the price were settled.

I adopt as a correct statement of the law the following passage from the decision of Dixon C.J., McTiernan J., Kitto J. Masters v Cameron (1954) 91 CLR 353 at p. 360.

"Where parties who have been in negotiation reach agreement upon terms of a contractual nature and also agree that the matter of their negotiation shall be dealt with by a formal contract, the case may belong to any of three classes. It may be one in which the parties have reached finality in arranging all the terms of their bargain and intend to be immediately bound to the performance of those terms, but at the same time propose to have the terms restated in a form which will be fuller or more precise but not different in effect. Or, secondly, it may be a case in which the parties have completely agreed upon all the terms of their bargain and intend no departure from or addition to that which their agreed terms express or imply, but nevertheless have made performance of one or more of the terms conditional upon the execution of a formal document. Or, thirdly, the case may be one in which the intention of the parties is not to make a concluded bargain at all, unless and until they execute a formal contract.

In each of the first two cas'es there is a binding contract: .
Cases			of		the	third		class	_ are			fundamentally different.			They are cases in which the terms of agreement are not intended to have, and therefore do not have, any binding effect of their own: Governor &c.	of		the			Poor..   of	Kingston-upon-Hull		v.	Petch (1854) 10 Exch. 610 [156 E.R. 583].		The parties may have so provided either because they have dealt only with major matters and contemplate that others will or may be regulated by provisions to be introduced into		the	formal		document,	as		in	Summergreene	v. Parker (1950) 80 CLR 304 or simply because they wish to reserve to.. themselves a right to withdraw at any time until the formal document			is signed.	These possibilities were both referred to in		Rossiter	v. Miller  (1878) 3 App. Cas. 1124.				Lord O'Hagan said: 'Undoubtedly, if any prospective contract, involving
11
the possibility of new terms, or the modification of those already discussed, remains to be adopted, matters must be taken to be still in a train of negotiation, and a dissatisfied party may refuse to proceed. But when an agreement embracing all the particulars essential for finality and completeness, even though it may be desired to reduce it to shape by a solicitor, is such that those particulars must remain unchanged, it is not, in my mind, less coercive because of the technical formality which remains to be made' (1878) 3 App. Cas., at p. 1149. And Lord Blackburn said: 'parties often do enter into a negotiation meaning that, when they have (or think they have) come to one mind, the result shall be put into formal shape, and then (if on seeing the result in that shape they find they are agreed) signed and made binding; but that each party is to reserve to himself the right to retire from the contract, if, on looking at the formal contract, he finds that though it may represent what he said, it does not represent what he meant to say. Whenever, on the true construction of the evidence, this appears to be the intention, I think that the parties ought not to be held bound till they have executed the formal agreement' (1878) 3 App. Cas., at p. 1152. So, as Parker J. said in Von Hatzfeldt Wildenburg v. Alexander (1912) 1 Ch. 284, at p. 289 in such a case there is no enforceable contract, either because the condition is unfulfilled or because the law does not recognize a contract to enter into a contract."

I find in this particular case that the parties did not intend a binding contract with the exchange of facsimiles that took place on the 5th February, 1992 and that matters were still in train of negotiation. There was a condition to be fulfilled that the Plaintiff guarantee the rehabilitation. I find both parties intended that a written agreement be drawn up setting out the guarantee and a copy' of this was to be provided to the Department of Mines and Energy. On this date there is no evidence that parties knew exactly what that rehabilitatibn would involve. This is confirmed by the Plaintiff's subsequent actions in attending at the site of the quarry MLN718 with an inspector from the
12
Department  of  Mines  and  Energy  for   the   specific  purpose of  ascertaining  what  rehabilitation  work   would   be required to be done. The affidavit of Mr Mahalingham (Exhibit P3) was tendered by consent with Counsel for the Defence noting that this concession was made without prejudice to their right  to  cross  examine  although  the Court was informed Mr Mahalingham  was  not  in  Darwin  and not available for cross examination on  the  day  of  the Court hearing.

I	accept	that	Mr	Mahalingham	informed	Mr	Rowlands that   the  matters   that needed  to	be attended to were:

"(a)		scrap	metal	on	the	area	would	have	to	be disposed of or buried;

(b) stockpiles would need to be battered down where overhangs had been created by the removal of· material at the base of the stockpile.

I also advised him that certain  other  matters  would need  to  be  attended  to  if  quarrying  was   to recommence on the area."

I	accept	also	that	Mr	Rowlands		and	Mr		Mahalingham conveyed	this	information			to		Mr	Witte		by   telephone		and the		fact		that		Mr		Rowlands			agreed			to		undertake		the rehabilitation    required.		However,	I	do not	accept	that the	verbal		communication·· on		the 25th March, 1992 was sufficient  to  conclude   1 a   binding   contract.  I  am satisfied  on  the  facts  that  it  was  an   essential requirement that  the  agreement  with  the  required guarantee be in writing with a copy  for  the  Department  of Mines  and  Energy.  This  did  not  occur.  Mr  Rowlands,   who was in possession of the information as to what he was
13
required to do, by way of rehabilitation, did not reduce
that to writing	and convey  it to Mr Witte.	Mr Witte
received	no	letter	from	the	Department	of	Mines	and
Energy as to the rehabilitation requirements.
 It was a
very important condition of the agreement with some complexity and a matter that would seem reasonable the Defendant satisfy himself exactly what were the requirements for rehabilitation and that the Plaintiff's written guarantee covered all requirements of rehabilitation. A telephone call from the Plaintiff to which the Defendant replied 11O.K.11      is not sufficient to satisfy the conditions. I find that this is a case in which it was not the intention of the parties to make a concluded bargain at all, unless and until they execute a formal contract.

This is distinguishable from the decision in Niesmann v Collingridge (1921) 29 CLR 177 although I adopt as a correct statement of the law from the words of
Knox C.J. at p. 180:
I


"The question for decision is whether a binding agreement for the sale of .the property was constituted ·by the verbal acceptance of the written
o'f
	offer set out above. . The respondent contends that there is a binding agreement. The appellant, on the other hand, contends that the reference in the offer to the signing 'a contract had the effect of making the execution of a formal contract a condition precedent to the existence of a binding agreement between the parties.


It is clear that the question which of these contenf:ions is correct depends wholly on the construction of the document of 29th December, and the question of construction to be solved is whether upon the true construction of that document the execution of a further contract is a condition or

14
term of the bargain or whether it is a mere expression of the desire of the parties as to the manner in which the transaction already agreed to will go through (see per Parker J. in Von Hatzfeldt Wildenburg v. Alexander (1912) 1 Ch., at p. 288.

In	a	matter	of	this assistance only so far to	be considered		and ascertaining the true under consideration."
 kind decided cases are of as they indicate the matters the tests to be applied in construction of the document

The document to be construed is the facsimile forwarded by Mr Witte on the 5th February, 1992 in reply to the written offer made by Mr Rowlands. This document signed by Mr Witte clearly envisaged that a document would be drawn up with respect to the guarantee for rehabilitation of the site. On an objective construction of that document and the telephone conversation of the 25th March the execution of a further contract is a condition or term of the bargain, it is not a mere expression of the desire of the parties as to the manner in which the transaction already agreed to will go through.

Accordingly, the declaration ought by the Plaintiff that a binding contract exists between the parties is refused.

I will hear the parties on the question of costs and
I
any further orders that may be required following upon my decision.
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