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OF THE NORTHERN TERRITORY OF AUSTRALIA
No 125 of 1992


BETWEEN:

MARY RIVER CATTLE STATION PTY LTD
Plaintiff
AND:

IAN JAMES SINNAMON AND MALABAR INVESTMENTS PTY LTD T/AS LOVERIDGE MINING AND PASTORAL AGENCIES PROJECT MARKETING SERVICES


CORAM:	ASCHE CJ
 
Defendants


REASONS FOR JUDGMENT
(Delivered 22 May 1992)

,,	The plaintiff is a company engaged in the cattle
tr d ,,and being the owner of a pastoral lease known as Mary
RiVrer Cattle Station.	The first defendant is the owner of
I
certain properties in Western Australia and certain cattle
thereon.	The second defendant is a company appointed by the first defendant as his agent to conduct a mortgagee's sale at Mary River Cattle Station in the event that the plaintiff defaulted on a mortgage made between it and the first defendant.

Mary River Cattle Station had been destocked prior to February 1991, by order of the Northern Territory
	..

Government Department of Agriculture, pursuant to the BTEC scheme, because the cattle had been found to be infected with
tuberculosis.


The plaintiff was anxious to restock.	He heard that the first defendant might be interested in selling cattle from his properties in West Australia.	He entered into three contracts for the sale of the first defendant's cattle to the plaintiff.	There were other parties to these contracts apart from the plaintiff and the defendant, but nothing turns on this.

The contracts were similar in form and applied to cattle on three specific properties.	The consideration expressed in the agreements was respectively, $485,000,
$500,000 and $200,000.	In each case there was provision for
payfo nt by instalments of varying amounts over a period of,
t
years.	By this device, (and I do not use that term in any
1
pejorative sense), the plaintiff would have the opportunity to
buitd up his herd and repay the first defendant from sales of
I
i
sto,t:k from natural increase.


In each contract appears the term that:	"In consideration of the foregoing", the plaintiff would grant the defendant a first mortgage of the Mary River Cattle Station.

That mortgage was executed on 26 August 1991 and recites that:	"In consideration of the defendant entering into three agreements for the sale of cattle and vehicles by


him to the plaintiff", the plaintiff covenants, inter alia, "to strictly comply with the terms and conditions of the sale contract on the part of the purchaser", etcetera.

The plaintiff says that he was particularly concerned that the cattle were disease free and in particular free of tuberculosis.	He says that representations to that effect were made by the first defendant.

The plaintiff commenced mustering the cattle in about mid-June.	At this stage he wished for a quick turnover to obtain finance and he endeavoured to do this by mustering cattle for immediate sale to abattoirs in Katherine and Kununurra.	Cattle for slaughter did not require a disease free certification.

In November 1991 an officer of the West Australian
r I	'
DepaJtment of Agriculture ref sed to release breeders from the
1
West ,,	stralian properties to travel to the Northern
Territory.	It appears that a lesion had been found in one of
f
the/ cattle sent to the meatworks in Kununurra.


On 4 December 1991 the district veterinary officer issued orders for the destruction of certain cattle on the West Australian properties.	Although the "claims for compensation" which are exhibited do not specifically say that compensation is to be paid because the cattle had or were suspected to have TB, I am prepared to accept that as the
reason because the word "tuberculosis" and no other word appears in the form as a designated disease.

On 2 December 1991 quarantine orders were issued by the West Australian authorities in respect of each of the three stations.	The effect of this was to prevent the plaintiff from receiving the cattle into the Northern Territory.	Obviously this destroyed or severely damaged the plaintiff's purpose of restocking Mary River with cattle from the three West Australian properties.

On 16 January 1992 the plaintiff, by a solicitor's letter, claimed the three agreements had been breached.	By further letter of 31 March 1992 the plaintiff's solicitors purported to terminate the three contracts on the basis of breach of contract and misrepresentation.	The contracts. thefo elves do not contain any specific clause that the cattle werefwarranted disease free but the plaintiff, through his solic.itors, alleged implied terms to that effect in each contract.

The statement of claim alleges so far as relevant:


"9.	In the premises it was an implied condition of each of the contracts and the first defendant thereby warranted that the cattle would be disease free and that each and every head of cattle would be free of tuberculosis.
10.		Further in the premises it was an implied condition of the said contract and the first defendant thereby warranted that the cattle to b	sold by him should be reasonably fit for the said purpose.

13.	In breach of the said contracts, and the conditions and warranties referred to in paragraphs  9  and 10 hereof, it was discovered in or about November 1991 that a number of the cattle were infected with tuberculosis and as a result all of the cattle were unfit for the said purpose as none of the cattle could be imported into the Northern Territory of Australia, save for 300 head of cattle that were in or about June 1991 transported to the abattoir in Katherine for slaughter.

15.	The breaches referred to in paragraph 11 hereof were fundamental and amounted t9 a repudiation of the contracts. ·.Consequently, the plaintiff by letter dated 31 March 1 92 accepted the repudiation and rejected the cattle.

17.		Further and alternatively in order to induce the plaintiff to enter into the contracts to buy the cattle, the first defendant represented to the plaintiff that the cattle were disease free and in particular that there had never been any instance of tuberculosis in any of, the cattle.	Particulars:	The said representations were made orally by the first defendant to Michael Teelow, a director and shareholder of the plaintiff.	Michael Teelow was at all material times authorised to act on behalf of the plaintiff in respect of the purchase of the cattle.

19.		On 4 December 1991 the plaintiff discovered and the fact is that each of the representations were untrue in that a number of the cattle mustered during the 1991 mustering season had tuberculosis and were destroyed.	Further, the remaining cattle on the first defendant's properties have been quarantined.		No cattle mustered could be imported into the Northern Territory save for 300 head of cattle that were in about June 1991 transported to the abattoir for slaughter."
Turning to the mortgage the statement of claim then says:

"24. I	or·about June 1991 the plaintiff executed a mortgage of Mary River Cattle station in favour of the first defendant.	Particulars:	The mortgage is in writing and a true copy of the mortgage may be inspected at the office or offices of the solicitors for the plaintiff.'

	The purpose of the mortgage was to secure the purchase price of the cattle to be purchased pursuant to the contracts.


	On or about 8 April 1992 the first defendant served a section 132 notice pursuant to the Real Property Act, ("the notice"), on the plaintiff.	Thereby the first defendant purported to hold the plaintiff in default of the mortgage and stated that if the default was continued for a period of 14 days from service of the notice, then the first defendant would require the plaintiff to quit Mary River Cattle Station and would effect a sale of Mary River Cattle Station.


	The first defendant's attempt to exercise its power of sale under the mortgage is wrongful."



The statement of claim then recites that the second
l
defenq nt was appointed agent of the first defendant to sell
the: property.	The statement of claim then, inter alia, seeks
i
I
injunctions against the first and second defendant restraining
them from advertising for sale or in any way dealing with the property, and against the first defendant from taking any steps to enforce the mortgage•.

The matter first came before me on 18 May 1992 when interim injunctions to that effect were granted.	At that time the solicitor for the first defendant who had just been served
with the summons did not have full instructions and the matter
was adjourned to 19 May.


On that date the first defendant filed an affidavit of Mr Riley, a solicitor, setting out the instructions of the first defendant and the matter was argued before me.	I should add that the plaintiff  had previously filed an affidavit of Mr Teelow, the director of the plaintiff.	The second defendant did not appear but on 20 May 1992 entered an appearance in this court.

file_0.png



The affidavit of Mr Riley admits the contracts and as to the representations says that the question of the disease status of the properties was raised by Mr Teelow and the defendant advised him that the properties had a monitored negative status but suggested that the plaintiff make-his.own



At paragraph 7 and 8 Mr Riley says:


"7.	I am informed by Robert Vassalo, the district veterinary officer for the Western Australian Department of Agriculture in Kununurra and verily believe that approximately 3 suspicious lesions were found in cattle mustered by the plaintiff.	All but one were tested and found not to be caused by tuberculosis.	One,•however was not divided for testing but was placed in formalin which made testing impossible.

8.	Because Mike Teelow could not remember which property the cow from which the suspicious lesion was removed came from, the monitored negative status of all three properties was cancelled and replaced with suspect status and the three properties were
quarantined."

Mr Riley annexes to his affidavit two communications from the West Australian Department of Agriculture to
Mr Teelow.




follows:
















t
'
1
 
The latest of these, dated 15 April 1992, reads as




"On 21 March this year, a meeting was held with yourself, Bill Sullivan, Tristan Jubb, and myself at the Department of Agriculture offices in Kununurra to discuss the development of an approved TB program for Karunjie	and Home Valley Stations.		At this meeting, the program proposed by the Department of Agriculture was defined.	Basically, 700 head of cattle would be monitored for TB, through the abattoir, by a specified date in 1992.	You would be expected to muster these cattle from areas where the suspect TB lesioned cow originated from in 1991.
These cattle would be de-stocked under order, with
compensation.	On the successful completion .of this program, and with no TB detected, monitored-negative status would be reinstated to these properties.
Would you please confirm in writing if you are agreeable to this program."
At parqgraph 13 of his affidavit, Mr Riley says:


"Under the mortgage held by the first defendant to secure the plaintiff's obligations under the three cattle sale agreements, payments of $50,000 and
$113,887 were due upon 31 August 1991 and
31 December 1991, respectively.	I am informed by the first defendant, and believe, that the plaintiff has not paid anything towards either of the instalments now due under the mortgage."


Mr Southwood, for the plaintiffs, submits the injunctions should continue.	There is a serious question to be tried.	See American Cyanamid v Ethicon [1975] 1 All ER 504
per Diplock LJ at 510; Australian Coarse Grain Pool v Barley Marketing Board of Queensland (1982) 46 ALR 398 per Gibbs CJ.

As to that, I am satisfied there is a serious question to be tried.	Mr Southwood encapsulates the question as to whether the goods are fit for the particular purpose; and no doubt it could also be put as a question as to what warranties, or representations, if any, were made as to the health of the cattle and whether such warranties or representations, if untrue, affected the performance or enforcement of the contract; or as a question as to what terms, if any, should be implied by the written agreements.

Mr Waters for the defendant has cast some strictures upon the formulation of the statement of claim.	While he may be correct and it may be that some amendments are necessary to
ach¥, ve proper precision, the main thrust of the pleading i?
l
clear enough and having regard to the statement of claim and
1
the a f.idavit of Mr Teelow I am satisfied that it sufficiently
appears that there is a serious question to be tried.


Mr Waters submits that there does not appear on the material a serious question to be tried.	If, however, I am against him on that - as I am,- he then draws my attention to a number of cases of which Inglis v The Commonwealth Trading Bank of Australia (1972) 126 CLR 161 can be said to be the exemplar.
In that case the plaintiffs executed a mortgage over their property t	the bank by way of security for an overdraft.	When.the bank gave notice of demand under the mortgage, the plaintiff sought injunctions restraining the bank from proceeding until certain claims which the plaintiffs alleged they had against the bank were determined.

The plaintiffs contended that any debt they owed to the bank was more than counter-balanced by the damages claimed by them.	See the remarks of Walsh J at 162.	At page 164, Walsh J set out the general rule as follows:


"A general rule has long been established, in relation to applications to restrain the exercise by a mortgagee of powers given by a mortgage and in particular the exercise of a power of sale, that such an injunction will not be granted unless the amount of the mortgage debt, if this be not in dispute, be paid or unless, if the amount be disputed, the amount claimed by the mortgagee be
r	paid into court."


His Honour then dealt with the plaintiffs'·
submission that there was a distinction in their case because
i
I
they did not seek to maintain rights in their capacity as
mortgagors but relied upon other claims which, if successful, would be greater in assessed damages than the mortgage debt.

His Honour said this at pages 164-165:


"In my opinion, the authorities which I have been able to examine establish that for the purposes of the application of the general rule to which I have referred, nothing short of actual payment is
regarded as sufficient to extinguish a mortgage debt.	If the debt has not been actually paid, the Court will not, at any rate as a general rule, interf re to deprive the mortgagee of the benefit of his security, except upon terms that an equivalent safeguard is provided to him, by means of the plaintiff bringing in an amount sufficient to meet what is claimed by the mortgagee to be due."


His Honour cited with approval the remarks of Megarry Jin	Samuel Keller Holdings Limited v Martins Bank Limited [1971] 1 WLR 43 at 48:

"A·doctr_ine. o.f the discharge of a mortgage debt by the existence or unilateral appropriation of an unliquidated claim is one to which· I give no countenance: I regard it as neither convenient nor just."


The decision of Walsh J was upheld on appeal.
Barwick CJ said, at 169:


r \		"Failing payment into court of the amount sworn by the mortgagee as due and owing under the mortgage, no restraint should be placed by order upon the exercise of the respondent mortgagee's rights under the mortgage."

i
I
j
There have been some decisions, to which I will

later refer, which have modified the view that the whole of the mortgage debt should be paid into court when an injunction is sought against the mortgage vis-a-vis the mortgage.	Before turning to those cases, it is necessary to examine whether the present case comes outside what the courts have referred to as "the general rule".
That is the submission Mr Southwood makes, and he puts it that it would be oppressive to the plaintiff to insist that payment under the mortgage be a condition of continuance of the injunction.			He submits that in effect the plaintiff has got nothing.	He submits that there is, in the practical sense, no consideration; for what the plaintiff bargained for was merchandise which was worthless to him, either because of  a supervening cause or because of deliberate misrepresentation by the defendant.		The plaintiff, he says, has validly terminated the contracts which are the prop upon which the mortgage was based and should not now be required to pay  monies under that mortgage pending the determination of the action he has brought.

Mr Southwood argues that it is not to the point that
l:
the court can require the monies payable under the mortgage to be ti ld in trust thereby ensuring their return to the
I'

plain iff should his claim succeed.


I cannot, however, find any real distinction in
l
principle to take this case out of the general rule.	I refrain from making any finding on the question whether, if the application related only to the contract, it would have been appropriate to require payment of what was presently owing as a condition of continuance of the injunction.



The defendant puts his case on the mortgage.	The
significance of a mortgage as a security is perfectly well known and a debtor entering into a mortgage must be taken to know that he is giving a security of a very important nature which will normally have serious and obvious consequences should he fail to comply with its terms.

The mortgage itself states:


"It is hereby declared that any failure on the part of the mortgagor to observe its obligations under the sale contracts shall amount to an act of default under this security."


As Walsh J says in Inglis, at page 165:

"The benefit of having a security for a debt would be greatly diminished if the fact that a debtor has raised claims for damages against the mortgagee were allowed to prevent any enforcement of the security until after the litigation of those claims had been completed."


}	Although the plaintiff claims that the purpose of the s ies of cattle was to restock his property, that does not
I
seem to have been the only purpose and it seems to have been
I
I
in contemplation that the plaintiff could sell some of the cattle to abattoirs and use the proceeds to pay part of the debt owing to the.defendant.	It appears that the plaintiff has in fact sold some of the cattle in this way, and the quarantine provisions do not prevent him doing that.

The contracts themselves in form are an unequivocal sale of the cattle without mention of any specific purpose.
On the material before me, therefore, there does not seem to be a total failu e of consideration, although that does not of course inhibit any trial judge in coming to that conclusion after hearing all the evidence.

Furthermore, although the plaintiff has purported to repudiate the contracts, he appears to have claimed and, presumably, received compensation for certain cattle suspected of having tuberculosis.	The letter to Mr Teelow, from the West Australian Department of Agriculture, dated 15 April 1992 to which I have already referred, informs him that 700 head of cattle would be monitored for TB through the abattoir by a specified date in 1992 and that on the successful completion  of the program, with no TB detected, monitored negative status would be restored to the properties.

These matters, and their significance in the cas , would be matters for argument at trial and I only set them out to indtcate that the plaintiff's prospects of success are not
so overwhelmingly obvious that I should regard them at this
i
I
poiht as proven.	Nor can it be said, with the confidence
which I think it would need to be said, that the mortgagor's claim necessarily "impeached" - to use a phrase employed by Jenkinson Jin	Cunningham v National Australia Bank (1987) 77 ALR 632 at 637 - necessarily impeached the title of the mortgagee, although that is one of the ways in which
Mr Southwood puts the case.
It seems to me that the material before me is equivocal on tha point.	These are matters which go to the balance of convenience and I must balance the damages which the plaintiff might sustain with that of the defendant if the injunction is continued in its present form.	Some more recent cases have established that an injunction of this nature need not be granted, on condition that the whole amount of the mortgage must be brought into court.

In Glandore Pty Ltd v Elders Finance and Investment Company Limited (1984) 4 FCR 130, Merling J said at page 133:
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I
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"Before turning to consider the question of the balance of convenience, I should refer to the well settled principle that as a general rule an injunction will not be granted restraining a mortgagee from exercising powers conferred by a mortgage and, in particular, a power of sale, unless the amount of mortgage debt is paid into court.	See Inglis v Commonwealth Trading Bank (1972) 126 CLR
161 per Walsh J, which decision was affirmed on,_ appeal - (1972) 126 CLR 161-168.	As that case shows, the general rule will not be departed from merely because the mortgagor claims to be entitled to
set-off an amount of damages claimed against the mortgagee."


At page 134 to 135 His Honour, after referring to

certain authorities, says this:

"These authorities were much relied upon by counsel for the respondent in the present case.	Inglis' case was not a case in which the mortgagor sought to impugn the validity of the mortgage transaction itself.	Counsel for the applicant argued that the general rule referred to by Walsh J had no application to a case, such as the present, where the mortgagor's real complaint was that the written agreement for loan and security documents did not
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 reflect the entirety of the agreement made between the mortgagor and mortgagee.	Nor, so it was argued, did the general rule have any application where the basis of the mortgage claimed for relief was an allegation that the mortgagee had engaged in misleading	conduct in breach of s52 of the Trade Practices Act 1974 (Cth).	He		contended that other authorities, of which the decision of Sugarman Jin Harvey v Mcwatters (1948) 49 SR (NSW) 173 is one, were of more relevance to a case where misleading conduct was alleged against a mortgagee.
It was held in Harvey v Mcwatters that where a mortgagor seeks an interlocutory injunction to restrain his mortgagee from selling, there is a distinction with respect to the terms that will be imposed as to payment into court between the case in which the power of sale is admittedly exercisable and the only dispute is as to the amount due or the mode in which the mortgagee proposes to exercise the power, and the case in which the very matter in dispute is whether the power of sale is exercisable at all.	Sugarman J held that, in the first case, the general rule is that the mortgagor will be required to pay into the court the amount demanded by the mortgagee, unless it appears from the terms of the mortgage that the amount claimed by the mortgagee is wrong.	He further held that in the second class of case, the amount which would be ordered to be paid into court is not necessarily the whole amount claimed or appearing to be due under the terms of the mortgage, and in such a case the terms as to payment into court that are imposed upon the mortgagor may be moulded so as to require payment in of so much only as will suffice to give adequate protection to the mortgagee."


In that case, His Honour commented also that in their statement of claim, the applicants claimed damages for the alleged misleading and deceptive conduct and for breach of contract and negligence.	And at the same page, a bit further down, he said:

"I do not think that the present case is a case of the kind to which the general principles in Inglis' case applies.	It falls more easily into the second class of case discussed by Sugarman Jin	Harvey v
Mcwatters.	This being so I'm not constrained by authority to require the applicants to pay into court t.he whole amount of the mortgage debt as a condition of obtaining interlocutory relief.	Rather I think the proper approach is to mould an order so as to ensure adequate protection to the mortgagee and to otherwise do justice between the parties during the period pending the final hearing.11


I propose, therefore, to continue the injunction, but on condition that the plaintiff pay into court as and when they become due, the amounts due under the mortgage; or that such amounts be paid into an interest bearing account to be held in trust by the solicitors of the plaintiff and the first defendant.

Since there appears to be some argument about whether an amount of $57,000 has been paid by the plaintiff pursuant to the mortgage or pursuant to some other arrangement, I will adjourn the further hearing of this
,.[-.
;
applipation for a fortnight, and give liberty to apply. Until the $te of the adjournment, the injuncti.on will remain in its present form. Unless I hear further argument, the injunction
will then be drafted in the form I have suggested; that is to
j
say, that there will be a condition that the plaintiff pay into court as an when they become owing, the amounts due under the mortgage, or that such amounts be paid into an interest bearing account to be held in trust by the solicitors of the plaintiff and the first defendant.

