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BARCLAY BROS. PTY LTD
Second Defendant

CORAM: THOMAS J

REASONS FOR JUDGMENT
(Delivered 12 March 1993)

This is a claim for damages for personal J.nJuries sustained by the plaintiff by accident when he fell from scaffolding on 6 March 1984. It came before  me for hearing in Alice Springs on 2, 3 and 4 December 1992.

At all material times the plaintiff was employed by the first defendants as a bricklayers labourer. At all material times the first defendants were performing work at the Sheraton site at Yulara in the Northern Territory for and on behalf of the second defendant.

The first defendants have not been served with the Writ of Summons and Statement of Claim issued in the supreme court on 27 August 1986 and did not participate  in the proceedings.

At trial, the second defendant admitted liability for the accident. The issue for the court to decide is the quantum of damages.




The scaffolding from which the plaintiff fell had been erected by or on behalf of the Second Defendant.

In the plaintiff's statement of claim the plaintiff claims that:

Immediately prior to his fall, the plaintiff had been standing upon the said scaffolding waiting for a skip of concrete to be lifted to where he was working.

The skip of concrete was being lifted by a crane operated by a servant of the second defendant, at the direction of two dogmen, also servants of the second defendant.

As the skip was approaching the plaintiff lost balance, tried to save himself and fell. The plaintiff maintains he fell from the third storey to the courtyard on the ground level, a distance of approximately 10 metres. The second defendant maintains the plaintiff fell a distance of 5 metres. That is the only issue between the plaintiff and the second defendant as to what occurred at the time of the accident. It does not affect the admission of liability made by the second defendant.

The plaintiff claims that as a result of the fall he suffered extensive injuries including concussion, crushed fracture of the seventh cervical vertebra, contusion of the left shin, lumbosacral ligament strain, a fractured left ring finger and scattered abrasions and bruises.

By reason of his injuries the plaintiff has suffered loss and damage including loss of earnings, loss of earning capacity, pain and suffering and loss of enjoyment of life.

The plaintiff was born on 30 July 1950. At the time of the accident he was 33 years of age. At the time of the hearing of this claim he was 42 years of age.
The plaintiff left school during the second year of a commercial high school education in Adelaide. Upon leaving school he obtained employment with Gerard Industries doing heavy labouring work. He remained with Gerard Industries for approximately 4 years from 1965 to 1969. Immediately on leaving this employment he obtained employment as a bricklayer's labourer in the building industry and has continued as a bricklayer's labourer since that time. From 1969 to 1977, he worked for
various	employers Australia.
 in	South	Australia	and	Western

Mr Sellers married on 16 December 1977.	He and his
wife	separated	in July	1982. Kirsty Lee, born on 4 June 1979.
 They	have a	daughter,

In approximately 1978 the plaintiff obtained employment as a bricklayer's labourer with a company named A.J. Chappell Pty Ltd in South Australia. He worked for this company for 3\ years. At the end of 1982 Mr Sellers left South Australia and travelled to the Northern Territory to find employment. In 1983 he obtained employment with a Mr Jimmy Aitken subcontracting to Orlits. After a few months he obtained another job as a bricklayer's labourer with Frank Martin at the Araluen Centre. Mr Sellers worked for Mr Martin in Alice Springs, Tennant Creek and Elliott for a total period of approximately 3½ months. He then travelled to Darwin, worked for 2 months and then obtained a bricklayer's labourers job at Yulara commencing in November 1983 working for A.V. Jennings for approximately 6 weeks. On
5 January 1984 Mr Sellers commenced work with Centralian Bricklayers who were subcontracted to Barclay Bros Pty Ltd. It was during the course of this employment that Mr Sellers sustained the accident which has given rise to the present claim.

On 6 March 1984 Mr Sellers was working on a wall of the third level of the building. It is approximately 35
feet from the top of the wall to the ground. As Mr Sellers was attempting to core fill the wall, one of the bricks gave way causing him to lose his footing, become unbalanced and fall backward. His lower left leg hit the scaffold and he then hit the balcony on the next level with his back. He then continued to fall and struck the balcony below. Mr Sellers said this knocked him out and he was found in the courtyard on the ground level. When Mr Sellers regained consciousness he was aware of an injury to the ring finger of his left hand.

Mr Sellers lost consciousness and woke up in the ambulance. He was in pain, because the Flying Doctor plane had a flat tyre he had to wait 2 hours while a replacement plane arrived. He was given a pain killing injection, the effect of which wore off after 1 hour and there were no other pain killing drugs available. He was flown to Alice Springs airport and then taken to the hospital by ambulance. He was admitted to Alice Springs Hospital for a period and discharged on 9 March 1984. After a period of treatment as an outpatient he was transferred to Queen Elizabeth Hospital in Adelaide.

Mr Sellers gave evidence that he was a patient in the Queen	Elizabeth		Hospital	in		Adelaide		for		5	months. However, this evidence is not correct and I find that in accordance	with	the	hospital			records	he	remained	in hospital  for a period of 16	days from  on or about	26 March 1984 to on or about 11 April 1984.		When confronted with this evidence, whilst not able to remember the exact dates, Mr Sellers accepted the accuracy of the hospital records.

Mr Sellers was following statement (Exhibit P2):
 treated		by	Dr		White		who made		the in	a	report	dated	10	April	1985

"This 33 year old labourer was transferred from Alice Springs to the Queen Elizabeth Hospital following a
fall at work on 6.3.84.	The accompanying letter from the Alice Springs Hospital describe his injuries as:

	Concussion
	crush fracture of the seventh cervical vertebra
	Contusion left shin
	Lumbosacral ligament strain
	Scattered abrasion and bruises

He was seen in the Orthopaedic Service on 3.4.84 when it was assessed that the fracture of the seventh cervical vertebra was stable, that he would make an almost full recovery of function of his neck in another four weeks. He was receiving treatment  for his left leg also by skin grafts."

On 1 July 1984 Dr Bridgewater advised Mr Sellers that Mr Sellers was fit to return to work. Mr Sellers  was still in pain and did not feel he was fit enough  to return to work.

He did return to work on 30 July 1984 with  F&M  Pascale Bricklaying. Mr Sellers resumed as a brick- layer's labourer and remained with this employer until 4 October 1984 when the work ran out.  After  leaving Pascale he commenced work as a bricklayer's labourer with a person named Mr Stokes and was so employed from 5 November 1984 to 20 December 1984.  The work ceased when Mr Stokes' firm went into liquidation.  In February 1985 Mr Sellers was employed  as a  bricklayer's  labourer with
c.& D. Constructions who were under contract to Tosolini
Contracting Pty Ltd. He continued in employment as a bricklayer's labourer with Tosolini Contracting Pty Ltd from 26 March 1985 to 7 May 1985. c.& D. Constructions could   not  complete  the  contract   because  they  had
insufficient workmen. At the conclusion of this employment he worked as a machine operator with David G. Potter Pty Ltd from 11 June 1985 to 24 December 1985. David G. Potter Pty Ltd then went into liquidation.

From 22 January 1986 to 4 July 1986 his employment as a bricklayer's labourer was with R.L. Doran. He  left that employment when the work ran out. At the completion
of this period of employment he worked as a bricklayer's labourer for Brown Farquhar and Associates from 7 August 1986 to 30 June 1987. Brown Farquhar and Associates went into liquidation.

He obtained employment again with R.L. Doran as a bricklayer's labourer from 11 August 1987 to 10 November 1987 when work ran out. Following completion of this job he worked for Vito Building Constructions as a brick layer's labourer from 16 November 1987 to 13 January
1988.

On 14 January 1988 Mr Sellers was convicted in the Adelaide Magistrates Court on 28 counts of imposition upon the Commonwealth in that he applied for and received social Security Benefits, in particular unemployment benefits, from 5 July 1986 to 18 August 1987 during which time he was in employment as set out above.  In respect of the first 14 counts he was sentenced to 3 months imprisonment and released on entering a bond to be of good behaviour for 12 months and required to undertake 40 hours community service work.

On the second lot of 14 counts he was sentenced to 4 months imprisonment, released after 28 days on entering a bond to be of good behaviour for 18 months.

Mr Sellers served 1 month in prison from 14 January 1988 until 11 February 1988.

From 11 February 1988 until 17 July 1988 Mr Sellers was unemployed and received unemployment benefits. From
18 July 1988 to 2 October 1988, he obtained employment as a general labourer with Barry's Rigging. Commencing 3 October 1988 till 19 April 1989 Mr Sellers had employment as a bricklayer's labourer with De Greg bricklaying.
In April 1989 Mr Sellers' workers compensation claim, resulting from his accident on 6 March 1984, was settled for $75,000.

Mr Sellers was employed for a short period by V&F Mileto as a bricklayer's labourer from 16 March 1990 to
22 March 1990.


On 1 August 1990 labourer	with	R.L. Theatre in Adelaide.
 he commenced work as a bricklayer's Doran	working	on	the	Cosmopolitan This employment continued until 19
March 1991 when the work concluded.

Mr Sellers was unemployed	between 20 March 1991 and
11 August 1992 and in receipt of unemployment benefits.

He obtained employment as a bricklayer's labourer with J. Colangelo from 12 August 1992 until 21 September 1992.   Mr Sellers  maintains  that  Mr  Colangelo  made a
telephone  call to him at 10.oo	pm on 21 September  1992
and told him he had run out of work and Mr Sellers' employment was at an end. Mr Sellers states he believes this occurred not because the work ran out but because Mr Colangelo became aware that Mr Sellers had suffered a previous back injury.

Mr Sellers had not worked between 21 September 1992 and the date of the trial on 2 December 1992.

The plaintiff's periods of unemployment as found by me are summarised below:
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1991
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12
11/08/92	1.25
22/09/92 -
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Period from 01/07/92 to  date of hearing 04/12/92
unemployed	3.75
Total months unemployed from 06/03/84 - 04/12/92 = 51.25 months.
THE MEDICAL EVIDENCE
The medical	evidence	in respect	of	this	claim	was
given	by doctors
 way		of who	had
 medical examined
 reports		prepared		by		various and/or	treated	Mr	Sellers.
These reports were tendered by consent.

Reports of Dr Charles Butcher dated 21 June 1984 and
2 May 1989 were tendered and marked Exhibit Pl.

Dr Butcher examined Mr Sellers following Mr Sellers admission to the Casualty Section of the Alice Springs Hospital on 6 March 1984.

In his report dated 21 June 1984 Dr Butcher states:

"On attending Casualty he was well orientated but was complaining of a pain in the neck, a pain in the lumbar region and also pain over the left calf.
When examined he was in a clear conscious state but had no memory of the accident. Tenderness was noted over the cervical spine, especially C7. Tenderness also recorded over the 1st two lumbar vertebrae and a contusion noted on the outside of the left calf. Neurological examination was normal. X-rays were carried out and these showed a crush fracture of the 7th cervical vertebra."


In his report dated 2 May 1989 Dr Butcher noted that Mr Sellers had not received any medical treatment since he left medical care about five years ago.

Dr Butcher noted Mr Sellers' statement that as a result of his back injury he had been unable to get work for 25% of the time since the accident.

Dr Butcher noted Mr Sellers persisting problem with his back and neck and recommended physiotherapy treatment. Dr Butcher also noted the skin graft to Mr Sellers left leg. Dr Butcher stated he found no abnormality in the left ring finger except for the slight
fusiform	swelling	over	the	proximal	interphalangeal joint.

Reports received from Dr Rodney White dated 10 April 1985, 2 April 1986, 4 November 1988 and 18 April 1989 were tendered and marked Exhibit P2.

Dr White stated in paragraph 2 and 3 of his report dated 18 April 1989:

"I agree that Mr Seller is likely to have suffered some lower lumbar spinal ligament strain in the accident. It is thought that he recovered from this ligament strain because, when he was examined on 3/2/86, almost two years after the accident, he was found to have normal clinical and radiological findings as far as his lumbar spine was concerned. It is possible that his injury made his back more vulnerable to the stresses and strains of work and that he has loss of 5% of function of the lumbar spine as stated in Mr Schaeffer's report.
The main injury to his limbs is the fracture of the left ring finger, involving the proximal joint and subsequent arthritic changes in the joint. These have already been estimated at equivalent to loss of 25% of the function of the left ring finger. He also has scars of the skin grafted abrasion of his left leg but this does not interfere in any way with its function and it is not liable to break down and ulcerate."

Reports from Dr Harold Schaeffer dated 2 August 1988 and 9 September 1992 were tendered by the plaintiff and marked Exhibit P3. The defendant tendered a further report by Dr Schaeffer dated 3 April 1989 and this is Exhibit 01.

I have set out replies number (4) to (8) inclusive of the report dated 9 September 1992.

114. I regard him as having a 10%-15% p rmanent disability relating to the cervical spine. I accept the possibility that the subject incident may also have resulted in a 5% loss of function of the lumbar spine, but I do not believe that it is any more than this.
	It will be noted that although he does builders labouring work from time to time that his work is not regular. He is currently working as a bricklayer's labourer but suggests some aggravation of his symptoms resulting from frequent bending and straightening movements and from other activities such as brick stacking. He appears to suggest that the fact that his work has not been regular is attributable to his injuries, but it could of course well be that the general economic malaise plays a significant part.
	on the whole I believe that he has made a good recovery from his injuries with only mild to moderate permanent disability and I regard his prognosis from the physical view point as being reasonably satisfactory. I believe that given reasonable motivation and resourcefulness that he retains the capacity for work in the building trade in the future, although I would accept at the same time that he may from time to time experience some symptoms of discomfort, particularly in the neck region while doing his work.
	I have found nothing to suggest that he requires further active medical or surgical treatment. I noted that in one of the other medical reports it was suggested that he needed a course of physiotherapy. I disagree with this. I believe that it has the potential to do more harm than good in that long-term treatment based on a physical model in circumstances such as this carries with it the potential of producing and reinforcing a pattern of abnormal illness perception.
	I accept his complaints and alleged disabilities as being basically genuine. At the same time his disability is likely to be moderately less than he appears to suggest, particularly in relation to his low back symptoms, and I am not satisfied that the subject injury plays a significant part in relation to his subjective low back symptoms. This is on the basis of the absence of objective evidence of a major low back complaint, and also on account of the fact that the low back symptoms appear to have become more prominent in the later stages."



Dr Schaeffer states in his final paragraph of that report:




"In summary therefore, I regard him as having suffered a significant injury to the cervical spine but I also regard him as having made a good recovery from the consequences of the subject incident and I suspect that his current allegations are not entirely realistic."
A	further	report	prepared	by	Dr	Butcher	dated	1 December 1992 was tendered and marked Exhibit P14.

At the conclusion of this report Dr Butcher makes the following assessment:

" This man was seen in my rooms today at your request. My correspondence of 21/06/84 and 2/05/89 give the details up to then. Mr Sellers claims that his general condition has remained unchanged over the last 3 years. His back and neck are constantly troubling him. If he tries to lift things, especially above his waist his back will hurt and if he bends the pain increases. If he bends his neck a lot it will ache, rotation of the neck is difficult. Mr Sellers states that he is rarely without a neck or back ache. In bed he cannot get comfortable, and finds it hard to get a good nights sleep.
On further questioning Mr Sellers claims that the back is probably worse than it was 3 years ago; he does not think he could hold down a bricklayers job in his present state. I understand that he can do a few odd jabs around the house. He appears pessimistic about his future employability.
Examination:- Appeared to walk normally. No evidence of any after effects of the head injury. Wound on the leg had a good healthy graft measuring 6x3 cm without any evidence of recent trauma. Scar not sensitive.
Neck:- Contour normal. Tender in paraspinal muscle areas at C.6,7 level. Movement. on clinical exam there was extremely limited movement but on observation he fully flexed the neck, and demonstrated about 45 deg. rotation in each direction when talking to him. Lateral flexion was limited to about 20 deg. and I was not able to see any further movement.
Back:- Contour was normal. Flexion appeared to be limited to about 30 deg. Straight leg raising was about 80 deg. on each side. No neurological deficiency detected. Marked paraspinal tenderness noted at the lumbar level.
Accessment (sic). This man continues to have persisting neck and localised low lumbar back pain. He did suffer a crushed fracture of C7 vertebra and recent X-rays show an anterior fusion with C6. This should stabilise the area. Lumbar X-Rays show minor degenerative changes. No comment is made about the facet joints in the X-ray reports.
The above problems were precipitated by the accident mentioned above and have not completely disappeared at any stage and can be considered continuing problems. I do not see any significant change over the ne t few years. His findings are largely as found in my previous report."

Reports of Dr P.L. Fry dated 19 August 1986 and 29 October 1992 were tendered and marked Exhibit D2.

I refer to the opinion expressed by Dr Fry as set out on page 2 of his report dated 29 October 1992:

" Fundamentally Mr Sellers is very little different to when I last saw him. In the neck the situation remained as before, the physical findings as before, and the only different feature seemed to be the appearance of xray degenerative changes at C5/6 which I noticed were also present in films taken by Mr Schaeffer in 1988. The present changes in short are not new. I suspect that they are the simply product of the aging process, although some influence of course from what happened to him in 1984 cannot be discounted. Whilst there are degenerative changes noticeable they do not seem to have made any practical difference to his neck in the last eight years and in fact I doubt that the effects of the earlier accident have changed since I wrote my previous report.
His lower back seems rather more stiff than previously, again the xrays show some naturally occurring degenerative changes in the upper lumbar spine, and I suspect that the aging process has probably contributed a little to the lower lumbar spine too. Again I believe that the effects of the accident ceased years ago and there is not a progressive, accident caused, problem occurring now. Similarly I think the finger can be regarded as stable many years ago and not changed."

In assessing the medical evidence I accept the evidence of Dr Harold Schaeffer that there is no further active medical or surgical treatment that would be
appropriate for Mr Sellers. I also accept the assessment in his report of 9 September 1992 that  physiotherapy would not be appropriate. There is no further treatment that will assist Mr Sellers.

The most recent reports of Dr Fry, Dr Schaeffer and Dr Butcher are essentially in agreement that Mr Sellers• condition has been stable for a number of years and there is not likely to be any change over the next few years. I accept this assessment by the three doctors, qualified by my finding that the effects of the accident are a contributing factor to Mr Sellers existing pain and discomfort.

on all the medical evidence Mr Sellers did suffer a severe injury.  He has made a good recovery.   He suffers a mild to moderate disability.

I accept the evidence of Dr Schaeffer in his report dated 9 September 1992 that Mr Sellers has a 10-15% permanent disability relating to the cervical spine. I also find, based on Dr Schaeffer's report,  that  Mr Sellers has a 5% loss of function of the lumbar spine.

My assessment of Mr Sellers, having heard his evidence, is in accordance with the assessment made by Dr Schaeffer that Mr Sellers' current allegations in respect of his physical condition are not entirely realistic.

I accept the assessment of Dr Fry that the changes to Mr Sellers cervical spine can be attributed to the aging process "although some influence of course from what happened to him in 1984 cannot be discounted". (Exhibit D2). I accept his assessment that the aging process has "probably contributed a little to the lower lumbar spine too."

I accept the assessment of Dr White in his report dated 18 April 1989 that Mr Sellers' injury to his left
ring finger is equivalent to loss of 25% of the function of the left ring finger.

I have seen the injury to Mr Sellers' left  shin. There is a minor cosmetic effect but no continuing disability in the use of the left leg.

In summary I consider Mr Sellers did have a tendency to exaggerate the effects of his injury. My reason for stating this is that Mr Sellers, in his evidence, gave me the impression he was not being very realistic in the  part that his age and the difficult  economic circumstances contributed to his inability to obtain employment. Mr Sellers has been unemployed for  substantial periods of time during the last 3 years. It  is no doubt more difficult to return to the physical discipline of work after a long absence than if he 1:1-ad been in regular employment. My other reason for finding that there is a tendency to exaggerate the effects of his injury is that the medical evidence supports a finding that his condition has been stable for a number of years. On the findings I have made in respect of the medical evidence, there is little evidence to support Mr Sellers' assertion that his condition is becoming worse or his disability increasing as the result of the injuries he received in March 1984.

However, making allowance for some exaggeration I nevertheless accept Mr Sellers' complaints as being basically genuine. I do accept that he has restricted movement in his neck and that he suffers pain and discomfort in his neck and lower back that are directly attributable to the accident. He is supported in this by the evidence of Dr Butcher which I accept. Dr Butcher noted in his report dated 1 December 1992 that Mr Sellers continues to have persisting neck and localised low lumbar back pain with minor degenerative changes.
The above problems were precipitated by the accident mentioned above and have not completely disappeared at any stage and can be considered continuing problems (Exhibit 14).

I have summarised the evidence of the other witnesses as follows:

ALLEN HARRIS gave evidence that he is the South Australian State Organiser for the Australian Building Construction Workers Federation. He has been in the building industry since 1974 and a union organiser for 8\ years.

Mr Harris stated that a bricklayer's labourer's job is more physically demanding than that of a bricklayer. The bricklayer's labourer is required to work in front of the bricklayer, getting the mud, the mortar, the cement, up on to the various levels where they are laying the bricks whether it be on the ground or up on higher floors. He is required to clean up the site after the bricklayer has completed his work.

Bricklayer's labourers are paid in accordance with the Building and Construction Workers State Award in South Australia. They are classified as Class 3 Workers Labourer. The weekly rate for a 38 hour week is as set out in Exhibit P19. In addition there is entitlement to superannuation payments in the industry. It is now called C-BUS. The employer makes a compulsory contribution of $40 per week. Mr Harris, in the time he has been an organiser, has frequently approached employers about employing members who have been injured including persons with back disabilities. Employers are reluctant to employ persons who have suffered back problems, particularly when that person has also had a workers compensation claim in relation to the disabilities.
There are incentive or performance  schemes  operating in  the  industry.  Employment   is   usually  obtained  through word     of      mouth     within    the    industry.	A very small percentage obtain employment through the  CES or through  media advertising.

Over the last 10 years the construction industry has fluctuated. From October 1990  through  1991  it  was  not good. From June 1992 it started to pick up and improve. Between 1986 and  1990  it  was  easier  to  obtain  a  job  in  the industry even for a person with a back disability,  provided they were experienced.

In Mr		Harris'	experience	the		normal		age	that	brick layer• s   labourers  will work  to		is			42	to	45 years of  age. An experienced	bricklayer's		labourer will go to 50 to 55 years		of  age.		After	that	time		they		may			be	employed	as what	is	known	in	the		industry		as			"gate			people".		They work  the		signals, are first aid safety officers or hoist op·erators.  There  are  older  bricklayer's  labourers  who move from commercial  building  sites  onto  housing  sites rather  than   retire  altogether.   There   is   a   rule   within the  industry  that  the  last  person   employed   on   a   site will, in  the event  of  any employees  having  to  be put  off, be the first  to  leave.  Mr  Harris  saw  many  employers overcome this  rule  by sending  an  employee  whom  they  do not like to another building site  andwhen  that  job winds down  he  will  be  the  first  oneasked  to  leave.  Mr   Harris says he knows Mr Jack Colangelo  who  has  a  construction company and Mr  Harris  has  had  experience  with  Mr Colangelo moving people that he is not happy with to a different building site.

Mr Harris	stated	that	in  his	experience	it			is	not uncommon for	a  bricklaying company to	go	into liquidation at	the		end of  a	job and then		start	again	within		a	few weeks.			One of			the		indicators  that   a company  is		about to fold,	is		they		are		late	with	monthly		payments		into	the
superannuation fund.	In general, there are three brick layer's labourers to every bricklayer.

GIACOMO COLANGELO gave evidence that he is the proprietor of G. Colangelo Development Company Pty Ltd. He is known as Jack Colangelo and trades as Jack Colangelo Bricklayers. He has been  in the construction  industry for 20 years and has employed Wayne Sellers. He employed Mr Sellers from 12 August 1992 to 21 September 1992. He worked with Mr Sellers building a gaol on the Cavan site. Mr Sellers did not discuss any disability that he had and Mr Colangelo did not discuss with anyone else any disability that Mr Sellers had. One of the labourers mentioned to him that Mr Sellers  was a good  labourer. The foreman did speak to him about Mr Sellers and complained that he was a bit slack, a bit lazy but he was doing his work all right. Mr Colangelo said in his observations Mr Sellers was a good worker. He had no complaint about him. Mr Sellers finished work on 21 September 1992 because of lack of work. Under union regulations the last person employed  is the first asked to leave. After Mr Sellers 15-20 other persons were laid off, also being bricklayers and bricklayer's labourers. They had been employed prior to Mr Sellers. Mr Colangelo gave evidence to the effect that it was only the day before that he first learned Mr Sellers had previously suffered a back injury and made a workers compensation claim. That fact was stated by Mr Sellers on his application for a job form but Mr Colangelo did not read the form and no one drew this to his attention.

Mr Colangelo said he discussed with Mr Sellers what the foreman had said about Mr Sellers' performance at work. However, Mr Colangelo had told Mr Sellers he was happy with his work and that was what counted.

At the time of giving evidence in December 1992 Mr Colangelo employed 14 people. In December 1991 he employed 80-100 people. Things had been very tough in
the construction industry in the  last couple of  years. Mr Colangelo could not commit himself about employing Mr Sellers in the future because there could be a slow  period for the next few years.

Under cross examination Mr Colangelo stated as an employer he also works on site and takes an interest in his employees and the operation of his company.

Mr Colangelo said his company does not discriminate against taking on employees with a disability,  even with a back disability. However, they do vet applications carefully before they take people on. Mr Sellers was the last one employed on the Cavan site. He had been moved from the Golden Grove site to the Cavan site by Mr Colangelo. Mr Colangelo denied that he moved Mr Sellers to the Cavan site because he wanted to put him off. The foreman on the Golden Grove site had complained that Mr Sellers was slack. The foreman did not make a big fuss about this. Mr Colangelo discussed with Mr Sellers what the foreman had said about him. At that time he had 45  to 50 employees on the Cavan site.  Mr Colangelo denied he discussed Mr Sellers' injury with him. He agreed that he had been told about 2 weeks ago that Mr Sellers had been injured, when he was informed he would be subpoenaed to come to court.

ROBERT LANCELOT DORAN gave evidence that he is a commercial bricklayer working under the name of Square Line Brickwork. He has been a self employed contractor for 25 years. He employed Mr Sellers as a bricklayer's labourer during the following periods:

22 January 1986 to 4 July 1986
11 August 1987 to 10 November 1987
1 August 1990 to 26 November 1990
6 December 1990 to 19 March 1991
Mr Doran visits the work sites and he saw Mr Sellers working. He did not observe Mr Sellers was having any problems with his work. Mr Doran's foreman would tell him if one of the workers was not pulling his weight. Mr Doran had never received any complaint from his foreman about Mr Sellers. Mr Doran said Wayne Sellers is an average worker. He would not have re-employed him if he'd had any problems with him. The only problem he had with Wayne is that he probably likes a drink a bit much.
Mr Doran presently has about 14 people working for him.
Between	August people.		The
 and December employees	he
 1990	he employed	75	to 80
has	depends	on	the	work
available.	At is	a	union
 present there is very little work.
direction	about	laying	off	staff,
 There
the
direction is, last on first off.

The economic climate for the industry is the worst Mr Doran has known it and he does not see any light at the end of the tunnel. Nine building subcontractors in Adelaide have gone into liquidation in the last couple of years. Contractors and subcontractors try to look after their good workers by either lending them to other employers or putting them on to jobs that they hear about. The job of a bricklayer's labourer is one of the physically hardest jobs you can do. They usually finish working in this field between 45 to 50 although Mr Doran did have an employee he has just put off who is 56. This person has worked on and off for him for 25 years and he would re-employ him if they get more work. Mr Doran had employed Mr Sellers on four separate occasions and only put him off because of lack of work.

Mr Doran said he was not aware that Mr Sellers had suffered an accident whilst working at Yulara until he was contacted by solicitors to appear in court. Usually he would have heard about such an accident from one of his employees.
When bricklayer's labourers reach the age of 45 to 50 they turn to work driving taxis, buying delicatessens or working as a builders labourer which is not as strenuous
as a bricklayer's labourer. A usually services two bricklayers. site there will be a higher
 bricklayer's	labourer If it is a difficult ratio	of	bricklayer's
labourers required. If Mr Sellers wanted to become a bricklayer he would have to retrain and undertake a four year apprenticeship. It is usually bricklayers who move into the housing industry.

Under cross examination Mr Doran stated that a good experienced bricklayer's labourer is worth more than a bricklayer, but he gets paid less because he hasn't got the qualifications. There are advantages for a brick layer's labourer in working for an established company because the less well established companies have been known to fail to pay long service leave entitlements and superannuation. The bricklayer's  labourers employed  by Mr Doran at present earn $500 gross a week for a 5 day week. This could increase up to $600 a week gross with extra allowances. Mr Doran said he himself interviews
all	applicants	for	positions	of Bricklayer's	labourers	do	need required to do a lot of lifting.
 bricklayer's labourer. to be fit, they are  Mr Doran said he would
be cautious about employing a bricklayer's labourer with a back disability because he would be concerned about whether the person could keep up with the rest of the  crew and also whether his company would be the subject of a workers compensation claim. On average Mr Doran would spend a half hour a day on the building site and would have an opportunity to observe his employees at that  time. The commercial construction industry is at present in a down period but the housing construction industry is considerably better. At the present time it is difficult to get an apprenticeship as a bricklayer. Builders labourers appear to be able to continue in employment at an older age than bricklayer's labourers. Mr Doran said  if he knew a person applying for a bricklayer's labourers
position had a back problem he would not employ them as he is paying the maximum work cover levy now. It is only the exceptional person that he would employ with a back disability. A person with a back disability applying for a job in the construction industry would have difficulty getting a job, particularly when there are plenty of fit healthy bricklayer's labourers looking for work as at present.

This concludes the summary of the evidence of the three witnesses.

I accept the evidence given by Mr Harris. In particular, I accept his evidence relating to employers compulsory contribution of $4O per week, I accept Mr Harris' evidence which is supported by the evidence of Mr Doran that employers in the construction industry are reluctant to employ persons who have suffered back problems, particularly when that person has previously made a workers compensation claim. I accept Mr Harris' evidence that the situation with employment in the construction industry has fluctuated in the last 10 years. Between 1986 and 1990 it was easy to obtain a job in the industry even for a person with a back disability provided they were experienced. However, from October 1990 and right through 1991 employment was difficult to obtain.  I accept this started to improve in June 1992. I accept the evidence of Mr Harris as to the construction industry generally. I accept his evidence supported by the evidence of Mr Doran whom I also found to be a credible witness that an experienced bricklayer's labourer could, as a general rule, work to 50-55 years of age. I accept the evidence given by Mr Harris and Mr Doran as to the usual rule on a building site that the last employee employed on site will be the first to be asked to leave. I accept the evidence of Mr Doran that he employed Mr Sellers on four separate occasions between January 1986 and March 1991. I accept his evidence that Mr Sellers appeared to be able to carry out his work
without problems. That he assessed Mr Sellers as an average worker and would not have re-employed him if he had any problems with him. I accept Mr Doran only put Mr Sellers off because of lack of work. I also accept his evidence as to the work of a bricklayer's labourer being very physically demanding. I found Mr Doran to be a truthful and credible witness and accept his evidence.

I did not find the evidence of Mr Colangelo to be very credible in some aspects. In particular, Mr Colangelo gave evidence that his foreman had told him Mr Sellers was a slack worker but that he did not pay regard to that because he had himself observed Mr Sellers working and found he worked well. I find that on the balance of probabilities Mr Colangelo did  become concerned about the information from his foreman. I find that on the balance of probabilities he did become aware Mr Sellers had a back problem even though he may not have sighted the actual form which Mr Sellers had completed when applying for a job. I find that on the balance of probabilities Mr Colangelo did move Mr Sellers to a different building site so that he could dismiss him as being the last person employed at the building site and avoid incurring infringement of union regulations. I prefer the evidence of Mr Sellers to the evidence of Mr Colangelo with regard to evidence given by Mr Sellers that he did discuss his back problem with Mr Colangelo.  I find Mr Colangelo told Mr Sellers that he was putting Mr Sellers off because the work had run out. I do not accept this was necessarily the real reason he was terminating Mr Sellers services.
EVIDENCE OF MR SELLERS

With respect to the accident the evidence does not completely accord with the pleadings as the claim outlined at the commencement of reasons for decision.

However, liability is not an issue and I accept the evidence given by Mr Sellers (transcript page 9) that he was asked and agreed to core fill one of the walls on a construction site at Yulara. As he was attempting to do this one of the bricks gave way on the wall which caused him to fall. At the time he was working on the third level. He lost his footing, became unbalanced and started to fall backward. His left lower leg hit the brace of the existing scaffold. The middle of his back hit the balcony on the next level. Mr Sellers states his body weight forced him over again and he hit another balcony and was knocked unconscious.

The only dispute between the plaintiff and the defendant is the distance Mr Sellers actually fell. In view of the fact Mr Sellers was knocked unconscious in the fall and really relies on what other people told him as to where he was located, I prefer the evidence put forward on behalf of the defendant as to the distance he fell. Mr Roderick Horton Baradale, a construction safety inspector from the Industrial Safety Section, carried out an investigation of the accident and I prefer this evidence in support of the distance Mr Sellers actually fell (Exhibit D3). Accordingly, I find Mr Sellers fell a distance of 5.2 metres. I do not believe anything turns on this finding as I fully accept that Mr Sellers sustained the injuries that he states he suffered in the fall.

I find that in the fall Mr Sellers together with other injuries injured his left ring finger. He was knocked unconscious and on recovering consciousness he was in pain for 2 hours waiting for a replacement plane.
I make a finding that on admission to Alice Springs Hospital he was suffering the following as set out by Dr Butcher in his report dated 21 June 1984:

"On attending casualty he was well orientated but was complaining of a pain in the neck, a pain in the lumbar region and also pain over the left calf.
When examined he was in a clear conscious state but had no memory of the accident. Tenderness was noted over the cervical spine, especially C7. Tenderness also recorded over the 1st two lumbar vertebrae and a contusion noted on the outside of the left calf. Neurological examination was normal. X-rays were carried out and these showed a crush fracture of the 7th cervical vertebra."

He suffered pain in his lower back and neck. His lower left shin was painful. There was cement in the wound of his left leg which was not completely removed until he was treated at the Queen Elizabeth Hospital in Adelaide. Upon resuming employment in July 1984 he experienced a number of difficulties with his work as a
bricklayer's		labourer	because lift as he had done before. ability	to		do	his	work	is movements	are		restricted.
 he could		not stretch and Mr Sellers said that his now	only	70%.	His		neck When		he	bends	he	has
difficulty	in	straightening	up	again	because	of	the
problem with his lower back. Because of the pain in his back and neck he has difficulty sleeping. He sleeps only
4 to 5 hours a night. He is unable to sleep on his stomach because of the pain in his lower back. He is unable to lift anything above his shoulder because he feels pain when he stretches.

Mr Sellers has difficulty working in the garden because he can't bend down. He is not able to play cricket or football as he once did. His back problem has had an effect on his sex life. He has difficulty with the ordinary activities in life such as bending over to do up his shoelaces and going to the toilet.
I		accept  the  evidence		by Mr	Doran			that	the	job of a bricklayer's	labourer	is	one  of		the		physically			hardest jobs	there	is.		Mr		Sellers	returned	to	employment	as	a bricklayer's		labourer			following		his			accident		and		has worked		for	periods	of		time since July 1984 as a brick layer's labourer. There is no evidence that he lost any employment or was dismissed  because  he  was  physically unable to keep doing the work.  I  accept  Mr  Sellers made some adjustment to the way in  which  he  worked  to  minimise pain or discomfort. Prior  to  his  employment  with  Mr Colangelo in August-September 1992 he was never laid off work  because  of  his  injuries.  Mr  Sellers  has demonstrated that on his  return  to  work  in  the  years following the accident he  was  able  to  obtain  and  to maintain  a   job   as   a   bricklayer's   labourer.   I   do, however, accept that  this  caused  him  some  difficulties. In particular, I accept  his  evidence  that  he  had difficulty in wheeling heavy loads of mortar in  a  barrow and had to put  down  the  barrow  and  rest  more  frequently than before the accident. I accept he had difficulty  in lifting heavy weights including bricks. That he had difficulty in using the shovel because this  involved twisting  his  body.  I  accept  that  he  was  not   able   to stretch and lift objects  above  his  head.  He  would  adjust his  work  practise  to  carry   objects  such  as   heavy   planks at  hip  height   rather   than   on  his   shoulders.   I   accept that when he  bends  over  he  has  difficulty  in straightening up  because  of  the  problem  with  his  lower back. I  believe  his  evidence  that  at  times  on  building sites other labourers assisted  him from  time  to  time  by doing  the  heavier  work  enabling  him  to  do  the   easier work.   I  accept  the  evidence  of  Mr  Sellers  supported  by the  evidence  of  Mr  Harris  and  to  some  extent  Mr   Doran that  an  experienced  bricklayer's  labourer   could   be expected to work in that capacity  to  the  age of  50  to  55 years.  In  the  case  of  Mr  Sellers   he   is   a   very experienced  bricklayer's  labourer.  He  is  now  42  years  of age. He  has  worked  as  a  bricklayer's  labourer  for  a substantial portion of his working life.
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Mr Sellers has had difficulty obtaining employment over the la t few years. However, I am not able to find that this is because of his physical disability but rather because of the difficult economic circumstances and the downturn in the construction industry. I do, however, accept that with a known back problem Mr Sellers has and will find it more difficult to obtain employment than if he were completely fit. I accept that gaining employment in the construction industry is very much by word of mouth recommendation and that particularly following a contested court case Mr Sellers' back problem will be known by a number of employers in the construction industry. I have made findings as to the limitations Mr Sellers has experienced in the way he is able to perform his work. I consider it is a reasonable inference that although he may not have been dismissed from any job prior to September 1992 his level of competency is not that of a fit and healthy man. He is vulnerable on the labour market both when being considered by prospective employers and when decisions are made as to who has to be laid off because work is running out.

I do not consider the video film taken of Mr Sellers establishes anything other then the fact that by adopting certain work habits such as carrying piles of timber in such a way that he did not have to raise his arms above his shoulders Mr Sellers was able to work as a brick layer's labourer.

The video evidence (taken in 1986) demonstrated he was able to carry out a lot of the functions necessary to his work as a builders labourer, bending, lifting, moving about, shovelling concrete, carrying items of equipment. The objective medical evidence does not support Mr Sellers assertions of increasing pain and disability. There is clear evidence that Mr Sellers exaggerated the period of time he had been in hospital and the period of time he had been off work. He told Dr Schaeffer he would
have difficulty driving a car but failed to disclose that in fact he had been disqualified from driving following a drink driving offence. Mr Sellers did not appear to be a completely truthful or credible witness. This does not mean I discount everything he has said in his  vidence. I accept he did suffer severe injuries in the accident. I accept that the affect of these injuries is still with him, although to a lesser extent than he has put to the court.

I find that with his experience and length of time he was employed as a bricklayer's labourer, Mr Sellers could have expected to work as a bricklayer's labourer till the age of 55 years had it not been for this accident. This is qualified by economic conditions of low employment in the construction industry, the degenerative condition referred to by Dr Fry and Dr Schaeffer and the effects of his age on his continuing ability to do the work efficiently. I will make allowance for those contingencies in due course. The evidence of Mr Harris and Mr Doran which I accept is that bricklayer's labourers may finish such employment anywhere between the age of 45-55 years of age. After that age they usually obtain other employment in the building industry. I have found that by making some adjustment to his work practices Mr Sellers was able to carry out the very physically demanding job of a brick-layer's labourer. I am satisfied he would be physically able to do a variety of other less strenuous forms of employment.

Mr Sellers has some scarring to his left shin resulting in minor cosmetic disfigurement of his left leg.

He suffered a fracture of his left ring finger which although healed has some thickening of the left ring finger.
I accept that Mr Sellers cannot play the sports he previously played, his sex life has been affected by his injuries, he has some physical difficulties gardening and in carrying out some day to day activities.

In summary, Mr Sellers did not present as a totally credible witness. I consider he did have a tendency to exaggerate his symptoms and generally to exaggerate the affects of the accident.  Nevertheless, I do accept that he has a genuine disability. I accept his evidence as to the difficulties he has had with the physically demanding work of a bricklayer's labourer. I also accept that the pain and discomfort has increased. This may well be attributable in part to the aging process and to the degenerative changes to his spine.  However, the affects of the accident cannot be discounted  and I am satisfied on the balance of probabilities that the affects of the accident play a part in his increasing level of pain and discomfort.

I am satisfied Mr Sellers is entitled to damages for pain and suffering and damages for past and future economic loss.


DAMAGES
Special Damages

Special damages are agreed at $5,254.00.

Pain and Suffering

The plaintiff suffered severe injuries and intense pain as a result of the accident I make allowance for the fact that immediately following the accident the plaintiff suffered a period of intense pain, including the time taken for him to be transported to hospital, his periods of time in hospital and the removing of mortar from the wound to his lower left leg. He suffered concussion, a crush fracture of the seventh cervical vertebra, contusion of the left shin which required a shin graft, lumbosacral ligament strain, a fracture of the left ring finger which has left a thickening of the left ring finger, scattered abrasions and bruises.

He was unfit to return to work until 30 July 1984, a period of almost 5 months from the date of his accident.

Mr Sellers is left with a scar to the shin of his left leg. It is a relatively minor cosmetic disfigurement. I do allow for the pain and discomfort involved in the skin graft to his left leg.

I find on the medical evidence that he has a 25% loss of function to his left ring finger, a 10-15% loss of function to his cervical spine and a 5% loss of function of the lumbar spine. Whilst such disabilities are significant they are not as severely debilitating as many other injuries for which this court is asked to assess damages.

I have found that Mr Sellers does suffer some limitation to movement of his neck and back. I accept
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the level of pain and discomfort is becoming more severe although I do not accept it is as severe as he portrays.

I make allowance for the fact that these injuries have affected his sex life. I accept he cannot now participate in games of cricket and football, two sports that he formerly enjoyed. I balance this with the fact that at the age of 42 it is unlikely he would in any event have been able to take part in such sports with the same vigour as a young man.

I take into account that the restricted movement to his neck and back limit his ability to garden and have an affect on his ability to carry out day to day activities such as tying shoelaces and going to the toilet.

I have already noted that in my opinion Mr Sellers tends to exaggerate his physical symptoms. Nevertheless, I accept that he is genuine in his complaint that he has restricted movement in his neck and back and that the pain and discomfort is increasing. Not all of his disability can be attributable to his accident, his age and the degenerative changes to his back also play a part. I accept that I cannot discount the affect of his accident on the degenerative changes. This not only affects his future prospects of employment but also his enjoyment of life.

Taking into account all of these matters I award the sum of $60,ooo. oo for pain and suffering and loss of amenities of life.

The plaintiff is entitled to interest on the amount apportioned for past pain and suffering and loss of amenities of life. I fix the interest rate of 4% following MBP (SA) v Gogic (1991) 98 ALR 193 (High Court). In accordance with that authority I apportion 50% for past pain and suffering.
Accordingly, the plaintiff is entitled to interest at the rate of 4% per annum on the sum of $30,000.00 for a period of 8 years and 9 months being time between the
accident on 6 March 1984 and the date of hearing. amounts to $10,500.00.
 This

The	total	amount	therefore	for	pain	and	suffering,
loss of amenities of life is $70,500.00.
PAST ECONOMIC LOSS

Counsel for the defendant submits that the only period of unemployment that is the responsibility of the defendant is the period from the date of the accident to
30 July 1984, a period of almost 5 months. It is the defendant's contention that the plaintiff returned to work as a bricklayer's labourer and has been physically capable of continuing in that employment up to the present time and until the usual retiring age for bricklayer's labourers. The defendant maintains that the periods of unemployment are attributable to factors such as the downturn in the construction industry, the age of the plaintiff, the period of time he spent in gaol and other factors not attributable to the defendant.

In support of past economic loss the plaintiff has put before me a document titled Schedule 1 Employment and Wage History. This is supported by group certificates which were tendered.

Firstly, I am aware that the plaintiff has,· during his working life since 1970, worked as a bricklayer's labourer. Between 1974-1978 he lived a somewhat itinerant lifestyle travelling, holidaying and working in Western Australia. In 1978 he obtained employment with
A.J. Chappell Pty Ltd and worked with that company as a bricklayer's labourer for 3\ years. He left this employment at the time of his marriage break-up and travelled to the Northern Territory. In the Northern Territory he was virtually employed on a full time basis with a number of different employers. I accept that at the time of his accident he was a person who was employed on a full time basis and had been for a number of years prior to the accident.

I consider the appropriate way to calculate his past economic loss is to begin by establishing the basis for his average weekly wage at the time of the accident. I
find that basis for the calculation is his average weekly salary for the financial year in which Mr Sellers sustained his injury i. e. his average net weekly  income for the 35 weeks prior to his accident. The accident occurred on 6 March 1984. This means in the financial year 1983/84 as at the date of the accident  Mr Sellers had worked approximately 35 weeks. His gross income was
$16,916.00, his average gross weekly income was $483.31. His total net income was $13,219.70 and his average net weekly income was $377.70. (Exhibit 15).

The total average male weekly earnings in  the Northern Territory since August 1985, when figures were first produced for the Northern Territory, have been extracted from Volume 1 of the Australian Family Law and Practice Reporter CCH 27-535. These are set out below:


August
1985
$449.10
February
1986
$477.40
February
1987
$495.90
February
1988
$517.30
February
1989
$536.30
February
1990
$577.80
February
1991
$603.30
February
1992
$655.80

I have found the gross salary per week of $483.31 as being the average gross salary earned by Mr Sellers in the 35 weeks prior to his accident.

I find that the amount of $483.31 gross increased in proportion to the increase in total average male weekly earnings in the Northern Territory and reduced to net figures after tax are:


From
Gross
Net
03/1984
483.31
347.14
08/1985
483.31
352.57
02/1986
513.77
371.55
02/1987
533.67
387.80
02/1988
556.71
410.94
02/1989
577.15
423.20
02/1990
621.81
458.90
02/1991
649.26
480.94
02/1992
705.76
519.71

Based	on	these	figures	the	plaintiff's	potential
total net earnings since the accident were:


Year

1984
(43
weeks)
14,927.02
1985


18,333.64
1986


19,320.60
1987


20,165.60
1988


21,368.88
1989


22,006.40
1990


23,862.80
1991


25,008.88
1992
(48
weeks)
24,946.08
---------
$189,939.90

The plaintiff's actual (some estimated) total net earnings from the date of the accident up to the present were calculated by the plaintiff as follows:


Employer
Net Income
F&M Pascale Bricklaying
2321.00
B.K. Stokes
2000.50
C&D Constructions (estimate)
713.49
Tosolini Constructions
1427.00
David G. Potter Pty Ltd
872.34
David G. Potter Pty Ltd
7691.86
R.L. Doran
6718.00
Various, including Brown, Farquhar
and Associates

11391.00
R.L. Doran
4270.00
Vito Building Constructions
2796.00
Barrys Rigging & De Greg Pty Ltd (from 1988/89 tax return)
V&F Mileto (estimate)
R.L. Doran (estimate)
J. Colangelo (estimate}
 
19677.00
343.94
11350.02
2400.00

TOTAL	$73972.15

I have checked these figures where possible from the exhibits and I am satisfied that the basis for the estimated figures is reasonable. I therefore conclude the plaintiff's estimate of actual net earnings is reasonable and I adopt it for the purpose of assessment of damages.

I have then deducted the total actual net earnings from the potential total net earnings.

$189,939.90 - $73,972.15 = $115,967.75

There are other factors to which I should have regard.

	Mr Sellers was in gaol for one month from 14 January 1988 to 14 February 1988 and not in a position to earn an income.


	In April 1989 Mr Sellers received a lump sum workers compensation payment of $50,000 from his workers compensation claim which was settled for $75,000. He did not resume work until 1 August 1990. At page 51 of the transcript Mr Sellers is asked in cross examination:


"Why were you unemployed between when you received your $50,000· and August 1990?---There was no work around.
Did you live off the money that you had been paid in the workers compensation proceedings?---Yeah, I did a bit.
Now do you think that its at that stage - is that the you start working on the Cosmopolitan Theatre. In August 1990 through to March 1991?---Yes.
Now you finished with Mr Durran on 19 March 1991, and this is also in further answer 18. Why did you finish with Mr Durran on that occasion?---Lack of work.
You didn't apply for unemployment benefits between 19 March 1991 until 12 July 1991. Can you tell me what did you do in the period March to July 1991?---I wasn't working. I think I was on the dole.

Because I think in your answer 33 to the Supreme Court answers - the Supreme Court interrogatories, the additional answers, you said: 'I was unemployed throughout the whole financial year July 1991 and 29 June 1992 1 • Is that right?---Yeah.

Unemployed for 12 months?---I haven't worked since I left the Cosmopolitan except for 5 weeks for Colangelo up until today.
With Colangelo Developments, that was for 12 August '92 to 21 September?---Yes.
1 9 2. And you've told us in that evidence Mr Colangelo sacked you at 10 o'clock at night, I think you said?---Yes."
There is evidence from Mr Sellers supported by the evidence of Mr Harris, Mr Doran and Mr Colangelo that there has been a significant downturn in the construction industry because of the difficult economic times. I find that Mr Sellers was unemployed between April 1989 and 1 August 1990 (a period of 16 months), because in his own words "there was no work around", not because he was physically unable to do the work. Between March 1991 and the hearing of this claim on 2 December 1992, Mr Sellers had only 5 weeks employment. He was employed with Mr Colangelo from 12 August 1992 to 21 September 1992. He was unemployed for a period of almost 20 months. I find that this was primarily as the result of lack of available work and not because of any physical incapacity.
This is a total period of approximately 36 months unemployment since April 1989 that is not primarily due to his physical incapacity. His total period of unemployment since the accident is 51 months or 4 years and 3 months.

	I balance these factors with my findings that Mr Sellers was dismissed from employment by Mr Colangelo in all probability because Mr Colangelo became aware Mr Sellers had a back problem. I find that although Mr Sellers did find work and was not dismissed from any other employment because of his disability he did adapt his work practices to allow for his restricted ability to move his neck and lower back. I accept this detracted from his level of competency as a bricklayer's labourer. Because of his back problem his injury would have been known to a number of employers in the industry the competition for jobs would make Mr Sellers chances of employment more difficult.


Balancing all of those factors I reduce the amount of past economic loss for a period of 2 years calculated on the 1989 net estimated weekly earnings for Mr Sellers as calculated above as being $423.20 net per week. This is an amount of $44012.80 to be deducted from the amount calculated for past economic loss.

Accordingly, the amount for past economic loss is
$71954.95.
FUTURE ECONOMIC LOSS

Counsel	for			the		defendant	argues	that		the  plaintiff is	not  entitled		to any amount		for			future economic		loss. It	is	the  contention  of the defendant		that  the  plaintiff is	physically		able	to	work	as			a	bricklayer's		labourer. The   defendant		does			not	concede		there	is	any	reason attributable		to			the accident	why the plaintiff cannot continue in the work force as a bricklayer's labourer and then into other employment when the plaintiff reaches the normal retiring age for  bricklayer's  labourers.  The defendant  states  the  only  economic  loss   attributable   to the  defendant  is  the  plaintiffs  loss  of  wages   from   the date of his  accident  to  the  date he resumed  employment  as a bricklayer's labourer in July 1984.

I	find		that		on  the		balance		of	probabilities		Mr Sellers   is	capable of  physical work and		there  is	a range of		employment		which	he			is		physically	capable	of undertaking.		I	do not accept	that		his			injuries		are so disabling  as  to  prevent  him from undertaking other	forms of	labouring work.			In particular the forms of employment referred	to		by Mr		Harris	and Mr		Doran that is usually undertaken by bricklayer's labourers once  they  reach  the age of 50-55 years. However, the work required of a bricklayer's  labourer  is,  on  the  evidence  of  Mr  Harr is and Mr Doran, the most physically demanding job in the construction industry. I find that on the balance of probabilities  Mr  Sellers'  physical   disabilities   do preclude him from continuing in this occupation as a bricklayer's  labourer.  The effect  of  his  accident  has given  rise  to  some  pain  and  restriction  of  movement  in his  neck  and  lower  back.  It   has  also  had an effect  upon the degenerative changes  noted  by  Dr  Schaeffer  and  Dr Fry. On my finding the accident he sustained in 1984 has significantly reduced the number of years  that  he  can continue to  work  as  a  bricklayer's  labourer.  I  find  that the accident has  contributed  to  reducing  the  . expectancy he would otherwise have had that he could work as a
bricklayer's labourer to the age of 50-55 years. I am satisfied on the balance of probabilities that the disability he has significantly reduced his level of competence even if he did obtain work as a bricklayer I s labourer.

It is difficult to be precise as to the date when Mr Sellers became physically unable to continue work as a reasonably competent bricklayer's labourer. This is because he was obviously competent to work in this field for some years following the accident, although in latter years the downturn in employment has severely restricted his opportunity to work. I am, however, satisfied on the balance of probabilities that as at the date of giving evidence in December 1992 Mr Sellers was suffering a level of discomfort and restriction of movement to his neck and lower back that preclude him from continuing as a bricklayer's labourer.

There is some support for a finding that Mr Sellers• level of competency had deteriorated when he worked for Mr Colangelo in August-September 1992. Mr Colangelo stated his foreman had reported to him that Mr Sellers performance as a worker was a bit slack. I do not accept the thrust of Mr Colangelo's evidence that he ignored his foreman and relied on his own observations of Mr Sellers. I think it more probable than not that the foreman's observation would have played some part in Mr Colangelo's decision to terminate Mr Sellers employment. Mr Sellers' reduced level of efficiency as a bricklayer's labourer is a combination of his age, degenerative changes and the effect of the accident.

I have found that Mr Sellers does have a genuine disability. I accept that he has a level of pain and discomfort in his neck and lower back that, although not as great as he would have the court believe, is nevertheless present and increasing. I accept he has a restriction of movement to his lower back and neck as a




consequence of the accident, with a level of disability  as outlined in my findings on the medical evidence. Employment as a bricklayer's labourer is dependent  on word of mouth within the industry.  Mr Sellers'  injury and claim for compensation will be even more widely known throughout the industry following this hearing and this will realistically make it difficult for him to find an employer prepared  to employ a bricklayer's labourer with a known back disability. His years of experience as a brickies labourer do not overcome the fact that with his level of disability he is disadvantaged when competing in the labour market with younger fitter men. These factors combined will make it extremely difficult to obtain work as a bricklayer's labourer.

Although there are a number of contingencies which I should take into account, I do make a finding that Mr Sellers is entitled to an award for some amount  for future economic loss.

Counsel for the plaintiff has usefully prepared a range of figures and calculations to assist the court in arriving at an assessment for future economic loss.

In paragraph 12 of counsel for the plaintiffs written calculations of the plaintiff's loss of wages and earning capacity a suggested method of calculation is to fix a percentage of the plaintiff's present  net weekly  loss. On my previous findings that present net weekly loss is
$519.71 which for the purpose of the calculation I am required to make I have taken to $520.00.

It is the submissions of counsel for the plaintiff that:

"Allowing for the employment the plaintiff has obtained since his accident, but taking into account his increasing inability to obtain employment, (see Schedule 2) the plaintiff's estimated present loss of net average weekly earnings is either
50%
66.6%
75%
$260
346.00
390.00

Counsel for the plaintiff did suggest two other methods of calculation, one of which would result in a lesser overall award for future economic loss and the other a greater overall award for future economic loss.

I consider that using the plaintiff's estimated present loss of net average weekly earnings as the basis for the calculation is a reasonable method. There are a number of contingencies that I would allow for in deciding on how to assess future economic loss. Those contingencies include the fact that the downturn in the construction industry will in all probability continue for some time. Irrespective of his accident Mr Sellers would have difficulties in obtaining employment in a period of economic recession, that cannot be attributable to the accident, or considered the responsibility of the defendant. I have found that the plaintiff is physically unable to satisfactorily continue to work as a brick layer I s labourer. However, I am not satisfied he would be unable to perform a range of other employment. He is not so severely disabled that he would be precluded from obtaining employment that involved a reasonable level of physical activity. On the evidence of Mr Harris and Mr Doran there is a range of employment taken on by retired bricklayer's labourers. I am not satisfied that Mr Sellers is so disabled he would not be able to work in a range of occupations taken on by a retired bricklayer's labourer 50-55 years of age. That is, persons unable to continue in the physically demanding work of a brick layer's labourer but nevertheless able to engage in other forms of employment. I make allowance for the fact that a known back injury may effectively preclude Mr Sellers from some forms of labouring work, not because he is physically unable to carry out such work but because some employers may be reluctant to employ him. This
contingency will not apply to all of the options of employment available to Mr Sellers but may well apply in respect of some forms of labouring work.

There is evidence from Mr Doran and Mr Sellers that retired bricklayer's labourers do move on to work in the housing construction industry, for example, building housing commission homes which is less strenuous than working as a bricklayer's labourer. Mr Doran in his evidence gave other examples of retired bricklayer's labourers working as "gatemen", as signal men or first aid officers on construction sites, driving taxis or working in small business such as a delicatessen. There is no evidence that would suggest Mr Sellers is  physically incapable of such employment. In November  1990 Mr Sellers was convicted of a drink driving offence and disqualified for 3 years. By his own actions he has rendered himself ineligible to drive until November 1993. It is not the responsibility of the defendant that the plaintiff has ruled himself out of an employment option that involved driving, at least until November 1993.

Balancing those contingencies I have concluded that 50% of the plaintiff's estimated present loss of net average weekly earnings is an appropriate basis for the calculation of future economic loss. I have already made a finding in respect of past economic loss that the basis of such calculation was in the average net weekly wage for the 35 weeks prior to his accident. Based on that  his estimated present net weekly wage is $519.71 which I have taken to $520.

Accordingly, 50% of $520 is $260.

Counsel for the plaintiff states in paragraph 14 of the calculations of the plaintiff's loss of wages and earning capacity:




"The present lump sum value of $1.oo per week at a discount rate of 3% for a male person aged 42 ceasing at:-
Age 55 (for 13 years) is $563.00 with no allowance for mortality;
Age 60 (for 18 years) is $699.00 with an allowance  for mortality;
Age 65 (for 23 years) $817.00 with an allowance for mortality;
Luntz pages 544 to 545 (attached) ,11

I consider the appropriate calculation to apply is to a person aged 55 (for 13 years) the plaintiff presently being 42 years of age.

Using the tables provided in Luntz Third Edition (Table 2) the extrapolated value of $1 per week for 13 years at 3% (see Todorovic  v Walker (1981-2) 150 CLR 402)
is	$563	so	that	on	that	calculation	$260	x	563	=
$146,380.

For these reasons the award for future economic loss is $146,380.
SUPERANNUATION

Mr Reeves submits that the plaintiff is also entitled to an award for the past and future loss of employer contribution to his superannuation.

I accept he is entitled to such an award  and calculate the amount on the following basis:
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Mr Sellers was unemployed for 51.25 months from the date of accident to date of trial. In calculating his  past economic loss above, I reduced his award by 2 years.

Applying the same principles, I find that Mr Sellers is entitled to an award for past superannuation contributions for a period of 27.25 months.  I accept  that the average figure of $25.00 per week put forward by
Mr Reeves is appropriate, and therefore award $25 x 27.25 x 4 = $2725 for past superannuation contributions.


Future

To calculate Mr Sellers'  future superannuation loss, I apply the same principle used above to calculate his future economic loss. I accept Mr Reeves' submission  that $40 per week is appropriate, and therefore calculate future loss as follows.

$40 x 50% to age 55 = $11,260

I	will	deal	with	the	amount	of	interest	payable	in respect of past economic loss:

I accept the submission of counsel for the plaintiff that the correct approach to apply in respect of interest on past economic loss is to award interest at 6% from the date of the accident to the date of settlement of the
workers compensation claim, on the whole of the award if it is less than $75,000.00, or on the first $75,000.00 of a larger award. The interest that would  be payable  on any excess over $75,000 would be 4% from the date of accident to trial.

The total award I have made in respect of past economic loss ( including superannuation) is $74,679.95. The interest payable is therefore 6% of $74,679.95 for 5 years, or $22,403.99.

The total award I make in respect of Mr Sellers is therefore:


Special Damages

$	5,254.00
Pain and Suffering (incl interest)

70,500.00
Past Economic Loss

71,954.95
Past Superannuation
Interest on Past Economic Loss

2,725.00
(including superannuation)

22,403.99
Future Economic Loss

146,380.00
Future superannuation

11,260.00


$330,477.94

I grant liberty to either party

to

apply in respect
of costs.

