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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 26 of 1992



BETWEEN:
THE QUEEN

AND:
GLENN DENZIL DARBY




CORAM:	MARTIN CJ.



RULING ON EVIDENCE
(Delivered 23 April 1993)




Counsel for the accused indicates an intention to ask questions of the prosecutrix concerning a conviction for the offence of making a false statement.	So far as is known that conviction was in Western Australia in October 19921 twelve months after the incidents giving rise to the offences upon which the accused is standing his trial, are alleged to have taken place.	The false statement apparently related to a claim by the prosecutrix that she was the driver of a motor vehicle at a time when she was not, I gather with a view to protecting the driver from prosecution for a criminal offence.


The issue arises, and a ruling is sought before any such questions are put, as to whether if the questions are put it would then be open to the Crown to ask questions of the accused, if he gives evidence, to show that he has committed or been convicted of offences or charged with any offence other than those upon which he now stands trial.

So far as it is relevant s9(7) of the Evidence Act
provides:



"An accused person who is called as a witness shall not be asked, and if asked, shall not be required_ to answer, any·question tending to show that he has committed or been convicted of or been charged with any.offence other than that with which he is then charged, or is of bad character, unless -


(b)		••. the nature or conduct of the defence is such as to involve imputations on the character of the prosecutor or the witnesses for the prosecution".

Taking the issues which seem to arise in the context of this case in turn:

	The questions proposed to be put to the prosecutrix do involve imputations on her character in a specific way.	That the questions

may be directed to her credibility only, by
I
attempting to show that she made false st4tements,
is none the less such an imputation.	The pnly
I
relevance of the questions proposed go to her
credit, that is, evidence of a conviction for dishonesty which is clearly contrary to good character in the context of this case.	It seems her credibility as a witness to these offences is very much a real and possibly only question of substance.

	Notwithstanding that there is no mention of leave being required to cross-examine the accused as to criminal record, the Courts have consistently accepted that the prosecution does not have an automatic right to cross-examine as to the prohibited matters simply because one of the conditions has been fulfilled.	This view emanates from the general common law discretion to exclude even relevant and admissible evidence on the basis that its probative effect is only slight and its prejudicial effect upon the accused's position is substantial.


	The discretion is unfettered, but it must be exercised judicially and depending on the circumstances of the case.	What does fairness require?


	The underlying purpose of the statutory provision is to test the veracity of the accused by way of cross-examination should he put it in issue in one

of the prescribed manners.	It does not exist to admit otherwise inadmissible evidence to prove the accused's guilt.

	In this case the Crown seeks only to respond to the proposed question on behalf of the accused to the prosecutrix by	asking him questions directed to showing that he has been convicted of certain criminal offences.		I have been shown a copy of the record of those offences by consent.	It is not necessary to say any more than that if admitted they could not cast any doubt upon the accused's credibility nor upon his involvement in these offences.	They are irrelevant either because of their nature or because they were committed a long time ago.


The Crown will not be permitted to ask questions of the accused, if he gives evidence, relating to the convictions set out on the record provided to the Court.

Publication of this ruling and of these reasons is prohibited until further order.

