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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 88 of 1984



BETWEEN:
MARCANTONIO ROSITANO
Plaintiff

AND:
THE COMMONWEALTH OF AUSTRALIA
Defendant


CORAM:	MARTIN CJ.



REASONS FOR JUDGMENT
(Delivered '27 May 1993)




This an application by the plaintiff pursuant to s5(2)(b)(iii) of the Jurisdiction of Courts (Cross-vesting) Act and 0.89 of the Supreme Court Rules that the proceedings be transferred to the Supreme Court of South Australia.	The basis for the application is not to be found elsewhere in s5 of the Act.	The action arises out of injuries which the plaintiff says he sustained whilst employed by the defendant at Darwin because of the defendant's alleged fail re to provide a safe system of work, or alternatively,	egligence. The liability of the defendant is in issue.	The jurisdiction of this Court in the action arises from the


I '
operation of s56 of the Judiciary Act. The plaintiff could not have instituted the proceedings in the Supreme Court of South Australia since it is alleged that the claim arose in the Northern Territory.

The plaintiff alleges that he sustained the injury on or about 27 February 1981.	The writ was issued on
23 February 1984; appearance and defence were filed in April of that year and interrogatories administered by the plaintiff for the examination of the defendant in May, which were answered in March 1985.	Thereafter the matter largely lay dormant until February 1992.when the defendant issued a summons for directions.	On 9 April orders were made as to discovery and with a view to having the matter set down for trial.	The cross-vesting scheme had commenced nationwide on
1 July 1988, and there was no suggestion on the part of the plaintiff upon that directions hearing that he may be applying to transfer the proceedings to South Australia.	In the Certificate for Readiness for Trial, which was filed in July 1992, the plaintiff certified  that there were within the jurisdiction no experts to be called, but possibly two persons who were not experts, but outside the jurisdiction there were five experts and three non experts.	The defendant asserted that there was one expert within the jurisdiction and two non experts within the jurisdiction  with two experts and one non expert out of the jurisdiction. In regard to other relevant facts regarding the fixing of a hearing date, the plaintiff noted on the certificate:
"Intends to make application to transfer proceedings to Adelaide after defendant files list of documents", to which the defendant responded that such an application would be opposed.	Nothing happened until October 1992 when the Master certified the matter was ready for trial and fixed
11 to 15 October 1993 for the hearing.	It then took the plaintiff six months to make this application.

The plaintiff has resided in Adelaide since shortly after the accident giving rise to the proceedings, and if the trial is conducted in Darwin he would have to come here for that purpose.	In addition, there is an eye witness, Mr Carter, who lives in Bundaberg, but it would not seem to matter much whether the trial was held in Adelaide or Darwin as far as he is concerned.	The medical witnesses whom the plaintiff proposed to call all, bar one, reside in Adelaide.	There are four physiotherapists, a consultant physician, a consultant surgeon, an orthopaedic surgeon and a general surgeon.	The plaintiff also intends to call medical evidence from a doctor'who lives in Darwin.	As to the four physiotherapists, it was explained to the Court that they saw the plaintiff at different times during the lengthy period which has run since his accident.	The consultant physician provided a report in July 1990.		The
orthopaedic surgeon provided reports in November 1981 and
i
1uly 1984, the general surgeon in November 1986, and the
qonsultant surgeon in March 1987 and July 1990.	There is nother surgeon who lives in Adelaide whose report was
provided on 3 July 1987.


Estimates have been given of the cost involved in having a medical expert travel from Darwin to Adelaide for the purpose of giving evidence.	Travel expenses are allowed at $898 for return airfares, accommodation at $130 per night, meal allowances of $30 per meal, to which must be added fees for attendance at court which range from $400 to
$500 per day for physiotherapists up to $1,500 or even more per day for the doctors.	Given the normal airline schedules, it would be reasonable to assume that each  witness brought from Adelaide to Darwin would be away from his or her practice for at least two days.	On that basis, and in round figures, the total cost to the plaintiff in bringing all the medical experts from Adelaide to Darwin for the hearing would amount to approximately $30,000.	The plaintiff deposes that he is under severe financial pressure in meeting mortgage payments on his house and daily living expenses, and he asserts that it is likely he would be  forced to withdraw his action if the application for  transfer of proceedings to Adelaide was not granted.	None   of that is contested by the defendant.

The application is opposed upon a variety of grounds.	The first is that it is the plaintiff's fault that
!
he intends to call so many medical witnesres because he has
consulted so many of them over the extendtd period of time
I
it has taken to bring the matter on for hearing; the Darwin
office of the Australian Government Solicitor will lose control of the conduct of the proceedings if they are to be transferred to Adelaide and there will be cost involved in the transfer of the file from one office to the other; counsel in Darwin has been briefed and the cost of doing that will be lost or the defendant will be put to the expense of having that counsel appear in Adelaide (s5(8)(a)).	Though not supported by any affidavit material, counsel for the defendant asserted that there were three witnesses living variously in Queensland and the Australian Capital Territory who it was proposed would give evidence and would have to come to Darwin for the purposes of revisiting the scene of the accident prior to doing so.	It was also asserted, on the part of the defendant, that it had received no copies of reports provided by physiotherapists to those representing the plaintiff.	The defendant suggested that before considering transferring the proceedings to South Australia, alternative means of obtaining the evidence upon which the plaintiff would seek to rely be explored.

There is no evidence as to when the case would be heard if transferred to the Supreme Court of South Australia, nor as to the law to be applied, including as to practice and procedure in having it listed.	It is assumed that neither party considers that there is anything aiising from those considerations which have any bearing upon\the exercise of this Court's discretion.
This application is made simply upon the grounds that the matter is listed for hearing in this Court in Darwin, and the plaintiff says he can not afford to pay for the attendance of the witnesses he proposes to call and who live in Adelaide.	If they are good grounds to support an application such as this in general, I would not make the order in this case until all of the rules concerning the exchange of medical reports and the giving of notice for the attendance of medical experts had been followed (or any orders in the alternative carried out).	The issues between the opposing medical experts have not been defined and it is not possible to determine what expense will in fact be involved.

This case has nothing to do with South Australia other than the fact that the plaintiff chose to live there after the accident and naturally enough consulted doctors there.	He may as well have moved to any other jurisdiction with the same consequences including an application such as this.	He could effectively seek to choose the forum in which the action would be tried, regardless of where it was commenced, by reference to his own convenience and the expense he must bear.	Determination of what is an "appropriate court" may depend on no other foundation than the plaintiff's choice of residence, a choice which may be dictated by any number of circumstances. If the plaintiff were particularly mobile, he might seek to have the proceedings transferred from jurisdiction to
jurisdiction as he moved around.


The relevant enabling provision of the Act provides that where a proceeding is pending in this Court, and it appears to it that it is in the interests of justice that the proceedings be determined by another Supreme Court, this Court shall transfer the proceedings to that other Court.	That provision, however, must be seen in its context and the statute read as a whole.	It is a statute which takes its place with those of the Commonwealth, each State and the Australian Capital Territory as part of what Rogers A-JA described as an "imaginative plan" in Bankinvest AG v Seabrook (1988) 14 NSWLR 711 at p724.	That plan was developed with a view to overcoming certain jurisdictional problems which had arisen in the Courts in Australia.	The mischief which the plan was designed to overcome by the passage of uniform legislation by all Parliaments, and the means by which it was intended the mischief be remedied, are set out in the Preamble to the several Acts.	It is:

"WHEREAS:

	Inconvenience and expense have occasionally been caused to litigants by jurisdictional limitations in Federal, State and Territory courts.


2.

' (a)
\
\
I ( b)
 It is desirable -
to establish a system of cross-vesting of jurisdiction between those courts, without detracting from the existing jurisdiction of any court;

to structure the system in such a way as to ensure as far as practicable that proceedings
concerning matters which, apart from this Act and any law of a State relating to cross vesting of jurisdiction, would be entirely or substantially within the jurisdiction (other than an accrued jurisdiction) of the Federal Court or the Family Court or the jurisdiction of a Supreme Court of a State or Territory of the Commonwealth are instituted and determined in that court, whilst providing for the determination by one court of Federal and State matters in appropriate cases; and
(c)	if a proceeding is instituted in a court that is not the appropriate court, to provide a system under which the proceeding will be transferred to the appropriate court."


Resort may be had to the Preamble "in ascertaining the meaning of an operative provision".	Bearing in mind that "parliament may intend to enact a provision which extends beyond the actual problem sought to be remedied" (per Mason J. in Wacando v The Commonwealth (1981) 148 CLR 1 at 23).	The policy stated in.the Preamble was clearly referred to and taken into account by the Court of Appeal in Bankinvest.	It has not been shown that the Supreme Court of South Australia has any jurisdiction in this case other than as given by the Acts.	There is no jurisdictional limitation on this Court, it is the Court in which the action must be brought pursuant to the Judiciary Act, it was the appropriate Court for that purpose and remains the appropriate Court for all purposes other than inconvenience and expense to the plaintiff.	To burden other Courts with an action such as this, or to divest this Court of 1 its jurisdiction, for those factors alone would not ap ear to be in accordance with the purpose of the Act and not {n the interests of justice.	In so far as those factors are
concerned there are alternative means of attempting to relieve the plaintiff of his concerns and which may reduce injustice to the defendant.

It would not be appropriate to make any order on the plaintiff's application at this stage.

The parties are invited to proceed quickly with a view to limiting the medical issues and thereafter make submissions as to the use of videoconferencing technology, and the. taking of evidence on commission in South Australia pursuant to 0.41.	As to the latter proposed course, consideration should be given as to who should bear the necessary cost involved.

Liberty to apply.

