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CORAM: Mildren J
 



N2 CA 1 of 1992
IN THE MATTER of an
application for Bail by
NORRIS VERNON GRAY


REASONS FOR RULING
(Delivered 13 May 1992)
This is an application by Norris Vernon Gray for bail pending the hearing of an application  for leave to appeal by the prisoner against the severity of his sentence. On 30 March 1992 I gave short extempore reasons why I considered that I did not have jurisdiction to grant this application. I now publish these revised reasons to more fully explain that result.

At the time of the hearing the prisoner  had already filed an application for leave to appeal, which was supported by an affidavit which set out the proposed grounds of his appeal. That application had been filed in proceedings numbered CA 1 of 1992.

The present application was made by Originating Motion and was supported by an affidavit, in accordance with the Chief Justice's Practice Direction 4 of 1991. The applicant's Originating Motion caused some difficulty in the Registry. I was informed by counsel for the applicant that the Registry was undecided as to whether or not the Originating Motion was a separate proceeding, and if a fee was payable. Upon the applicant's solicitor's undertaking to the Court to pay a filing fee, if such became necessary, I directed that the Motion for Bail be filed in proceedings CA 1 of 1992. However, it seems to me, on re-reading the Practice Direction, that an application for bail should, as a general rule, be treated as separate proceedings from an
application for leave to appeal or from an appeal lodged as of right. The Practice Direction clearly states:
11 As a general rule, an application to the Court for bail made pursuant to s23 of the Bail Act, should  be by Originating Motion on notice in the civil jurisdiction of the Court."
This will	involve	a filing	fee.	However,	a	judge	has	a discretion		to	dispense	with	the	requirements	of	the
Practice	Direction, states:
 as	the	Practice	Direction	itself
"Nothing in this Practice Direction is intended to fetter in any way the discretion of the Court or a Judge to hear an oral application for bail when an accused person is before the Court, or in cases of urgency where the Court is satisfied that special reasons exist to dispense with the requirements  of this Practice Direction and to decide an application  in an informal and expeditious manner."
I	turn	now	to	consider	the	question	of	jurisdiction. Section 49 of the Bail Act provides:
11 49. ABOLITION OF COMMON LAW RIGHT TO GRANT BAIL
All powers or duties that would, but for this Act, exist apart from statute to grant bail to an accused person in or in connection with criminal proceedings are abolished."
Section 3(2) of the Act provides, inter alia:
11	(2) A reference in this Act to  an  accused person, or a person accused of an offence, includes a reference to -
	a person charged with, convicted of or found guilty of an offence;"

As the applicant is an 'accused person' within the meaning of s49 of the Act, the Court's power to grant him bail is limited by that section.

Section 6 of the Act provides as follows:
116.	GRANT OF BAIL FOR CERTAIN PERIODS
Bail may be granted in accordance  with this Act to an accused person in respect of any one or more of the following periods (so far as they relate to the offence of which the person is accused):

	the period between his being charged  with the offence and his first appearance  before a court in or in connection with proceedings for the offence;
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	the period between committal for trial or sentence and his appearance before the Supreme Court consequent upon the committal;


	the	period	of	any adjournments, including -

 adjournment	or

( i)


(ii)



(iii)
 any adjournment or adjournments during the course of a trial;

any adjournment or adjournments after the accused pleads, or is found, guilty but before he is sentenced; and

any period deemed under section 15 to be the period of  an adjournment;

(ea) the period between the finding under section
357 of the Criminal Code by the supreme  Court that an accused is not capable of understanding the proceedings  at his trial so as to be able to make a proper  defence and his being dealt with according to law; ·

	the period between the institution of an appeal and its determination;


	the period between the determination of an appeal and -
	his appearance before a court to abide the result of the determination of the appeal; or


	his appearance before a court to which the matter is remitted under section 177(2)(d) of the Justices Act;


	the period between the committal of a person under section 6(2A) or (6), 15(4) or 25(4) of the Criminal Law (Conditional Release of Offenders) Act to appear before, or be dealt with by, a court and his appearance in accordance with that committal; and
	any other period prescribed by the Regulations."

No other period has been prescribed by the Regulations, and s6 omits reference to the period between the lodging of an application for leave to appeal and the grant of leave. Indeed the word "appeal" is defined by the Act to mean:
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""appeal" means an appeal made under -
	Division 2 of Part VI of the Justices Act;
	section 58 of the Juvenile Justice Act;
	section 10 of the Parole of Prisoners Act;

or
	Division 2 of Part X of the Criminal Code;"

The right to appeal under Division 2 of Part X of the Criminal Code is conferred by s410, which draws a clear distinction between appeals as of right and appeals by leave: see also ss417,418,420,423,424 and 429 where  the same distinction is carefully drawn. In cases where leave  is required, no appeal is instituted until leave  is granted. This is reflected by 086.14 of the Supreme Court Rules which provides that when leave to appeal has been granted, the application for leave to appeal  is deemed to be a notice of appeal.

There are no other provisions  in the Bail Act which confer a general jurisdiction upon the Court to grant bail. There are no provisions in the Criminal Code relating  to bail. The only other statutory provision  relating  to the power to grant bail is that contained in s83(2)(b) of the Supreme court Act which deals with bail where there is a change of venue, and has no application here.

In conclusion, it seems to me that the intent of the legislature is that the Court has no power to grant bail pending an application for leave to appeal, and that the only course open to the applicant, is to bring on his application for leave before a single judge, exercising the powers of the Court of criminal Appeal, pursuant to s429(1) of the Criminal Code. If leave is granted, the same judge could then entertain this application.

As the Crown was not in a position to present argument before me on the question of whether I should grant the application for leave to appeal, the formal order I  made was that both the application for leave to appeal and the
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Originating Motion for bail were adjourned to a date to be fixed by the Registrar, and I directed the Registrar, as a matter of urgency, to set down both of those matters at the earliest possible time for consideration by a  single justice of this court.
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