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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 26 of 1990
(9005387)


BETWEEN:

THE HONOURABLE ROBERT JAMES LEE HAWKE

Plaintiff

AND:
LENIN LIMBO
Defendant


CORAM:	KEARNEY J.


REASONS FOR DECISION
(Delivered 9 August 1990)



By Summons filed on 13 March 1990 the plaintiff sought the following remedies:-

"l.	That the Summons to Witness directed to the Plaintiff and issued at the instance of the Defendant on 28 March 1989 requiring the attendance of the Plaintiff at the Alice Springs Court House to give evidence on behalf of the Defendant upon the hearing of a charge of trespass upon Complaint in Alice Springs Court of Summary Jurisdiction ("the Summons") be set aside as oppressive to the Plaintiff.
	Further and in the alternative that the Summons be set aside as an abuse of the process of the Alice Springs Court of Summary Jurisdiction.
	That the Defendant pay the costs of these proceedings."
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I heard the application in Alice Springs on 3 August.  After hearing Mr Riley of senior counsel for the plaintiff, and the defendant, I ordered that the witness Summons of
28 March 1989 be set aside as oppressive to the plaintiff and as an abuse of the process of the Court of Summary Jurisdiction.	I said that reasons would be later given.	I now publish the reasons for that decision and rule upon the associated question of the costs of the application.

The witness Summons of 28 March 1989 to the plaintiff

The defendant was charged with having trespassed on
9 October 1987 without lawful excuse on certain prohibited Commonwealth land, the Pine Gap Joint Defence Space Research Facility (herein "Pine Gap").	This is a charge of an offence under s.89(1) of the Crimes Act (C'th).	On 14 April 1988 he was convicted of that offence.	On 18 March 1989 the conviction was quashed on appeal, on the basis that the Court of Summary Jurisdiction had not heard "the defendant and his witnesses or any other evidence which he adduces in his defence", as required by s.68(1)(b) of the Justices Act. On 23 March the rehearing of the criminal trespass charge was fixed for 2 August 1989.	On 28 March pursuant to s.23 of the Justices Act the defendant caused the witness Summons in question in these proceedings to be issued by a justice of the peace, a clerk in the court office.

Section 23 of the Justices Act provides:-

"23.	SUMMONS TO WITNESS
If a Justice or the clerk is satisfied that any person is likely to give material evidence - - - upon behalf of either party to any information or complaint, the Justice or clerk may issue a summons to the person requiring him to appear, at a time and place mentioned in the summons, before such Justices as shall then be there, to testify what he knows concerning the matter of the information or complaint - - - "
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The witness Summons directed the plaintiff to attend in Alice Springs on 2 August 1989 "to testify what you know concerning the matter of the said complaint [of criminal trespass]".	The rehearing did not in fact proceed on
2 August 1989, but no point is taken by the plaintiff as to the return date in the Summons.

Other witness Summonses; the application of 27 June 1989

The defendant also set about securing the attendance at the rehearing in August 1989 of other witnesses;	in relation thereto, and to a miscellany of other matters connected with that rehearing, he instituted numerous applications to various magistrates and judges.

On 27 June 1989 he applied to Mr McGregor S.M., for leave to serve witness Summonses upon Mr Gorbachev, the Premier of the USSR, and upon Mr Bush, the President of the
USA, amongst others.	In
relies on the contents of
 these proceedings the plaintiff the affidavit of Geoffrey Robert
Clift of 26 July 1990.	Mr Clift deposes in relation to the application of 27 June 1989, as follows:-

"During the presentation of argument [before
Mr McGregor S.M.] the Defendant indicated that his purpose in entering Pine Gap [in October 1987] was to be arrested so that he would then be afforded an opportunity to present certain evidence in respect of Pine Gap.	The Defendant also made reference to the grounds upon which he asserted a defence to the aforesaid charge of trespass to Pine Gap, and to certain of the witnesses he wished to call to give evidence to establish his defence and the nature of the evidence those witnesses would give or be likely to give.		In dismissing the applications [on
28 June] Mr McGregor S.M. noted that the "principal desire" of the Defendant in bringing the said applications was to obtain "a captive forum where he can plead the cause against nuclear weapons in general and the Pine Gap base in particular" and that it was "a political issue in the guise of a legal one".	His Worship also noted that the


Defendant in making his applications was asking him "to assist the Defendant to do something which is frivolous and contrary to law, which is oppressive, and which is an abuse of the process of the Court."" (emphasis mine)

This is an accurate summation of this aspect of the proceedings of 27 and 28 June 1989 before Mr McGregor S.M.

On 27 November 1989 in Limbo v Little (1989) 65 NTR 19 the Full Court ruled on various questions which had been referred to it, including the dismissal by Mr McGregor SM on
28 June of the defendant's application to issue and serve various witness Summonses.	On that aspect, the head note to Limbo v Little (supra) reads as follows:-

"[The defendant] sought to have the clerk of the court issue a multitude of summonses to secure the attendance of various persons at the rehearing of the charge.		The clerk refused to issue the summonses.	[The defendant] then sought the issue of the summonses by a magistrate [Mr McGregor SM]. The magistrate refused to issue the summonses, on the ground, amongst others, that he was not satisfied, as required under s23 of the Justices Act 1928, that any of the proposed witnesses were "likely to give material evidence" - - - [the defendant] sought to appeal against these decisions.
Held, that the appeal be struck out or, if properly instituted, dismissed [because]:
	- - (ii)	The [defendant] had no right or duty to trespass upon Pine Gap.	There is no rule of international law imposing a personal responsibility upon an individual, who knows that a crime against peace or a war crime or a breach of the rules of war is being committed or planned, to do every thing possible to prevent it.	In any event, even if such right or duty did arise under international law as a defence to the charge of trespass, absent competent legislation, such a defence will not be recognised in Australian courts.	There is no Commonwealth legislation supporting such defence.	Evidence of persons directed to such a defence would not be material.
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Polites v Commonwealth (1945) 70 CLR 60; Chow Hung Ching v R (1948) 77 CLR 449; Bradley v Commonwealth (1973) 128 CLR 557; 1 ALR 241;
Simsek v MacPhee (1982) 148 CLR 636; 40 ALR 61,
applied.
	The defence of necessity could have no application in the circumstances, since there was no evidence that the [defendant], at the time he trespassed, honestly believed on reasonable grounds that he was in a situation of imminent peril.	It is not relevant or permissible in seeking to establish the defence of necessity to attempt to prove facts which were not evident to the offender at the time of the offence.	Evidence of persons directed to such a defence would not be material.
	Obiter:	The defence of necessity will only apply where the accused sought to avoid an inevitable consequence which would inflict irreparable evil upon him or her or upon others whom he or she was bound to protect.

R v Loughnan (1981) VR 433, applied."
In Limbo v Little (supra) Martin J, in whose opinion Rice J and I concurred, said at pp.36-37:-

"His Worship [Mr McGregor S.M.] took time to consider the applications and on 28 June 1989 dismissed them.	In summary, his Worship said in his reasons:
	The [defendant] sought witnesses to prove the

illegality of Pine Gap.
	The lawful excuse he wished to advance, with the evidence of the proposed witnesses, went to his "trespass preventing imminent threat to loss of life where imminence is (a) 30 minutes away from nuclear attack/holocaust; (b) human error;

(c) contributing to United States global warfare strategy; (d) raising the international terror level."
	A further ground of defence was a lawful duty to prevent breaches of international human rights law.
	None of the proposed witnesses could give

probative evidence, "especially of imminent disaster or that the [defendant] was engaged in any activity likely to stop, capable of stopping or even designed to stop activity either local or of the law of nations [sic]".
	The [defendant] failed to satisfy him that he had a legal right or duty or privilege to commit petty offences in order to expose great crimes under international law or otherwise.
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	The [defendant] did not know what some of the proposed witnesses were likely to say.
	Some of the witnesses were out of Australia, others were protected by diplomatic or other privilege, and could not be effectively served with a summons.
	There was no power whereby witnesses could be obliged to give evidence by way of satellite television transmission.

It seemed to his Worship that he was being asked to assist the [defendant] to do something which was frivolous, contrary to law, oppressive and an abuse of process of the court."
His Honour then proceeded to summarise the case which the defendant sought to make in answer to the criminal trespass charge, as follows, at p.42:-

"The essence of the [defendant's] argument is that:
	Nuclear weapons have always been illegal.
	Any strategy for war involving the potential use of nuclear weapons is illegal.		(3)	The United States has such nuclear weapons and strategy and it is thus acting illegally.	(4)	Pine Gap is a facility, the major function of which is to assist in that strategy and thus it is being used for illegal purposes.	(5)	Australia  is   complicit in that illegality.	(6)		Anyone (including magistrates and judges) who with knowledge of (or reasonable belief in) such illegal activity and who has an opportunity to do something about it is a potential criminal under international law, unless he or she takes affirmative measures to prevent the commission or continued commission of that crime.

(7)	All of that imposes a duty or confers a privilege on everyone (including magistrates and judges) to break domestic law lest their action or inaction be later judged criminal under international law.	(8)	[The defendant] had a lawful excuse for trespassing upon Pine Gap, in that he was acting in compliance with the dictates of international law operating within Australia.

The argument proceeds, so far as judges and magistrates are concerned, on the basis that they are not bound by statutes, the common law or rules of practice and procedure, but should use their offices in every way so that the alleged criminal activity is publicly exposed; any person, authority or government who or which is allegedly involved in the criminal activity or who or which might be a criminal for failure to perform the duty to do
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something about it, must be brought to account and ordered to perform the duty; any person who prays the aid of a court to exercise such unfettered power to expose and bring to account, especially if that person is poor, must be provided by the court and if necessary otherwise out of the public purse by order of the court, with all resources required to enable that person to publicly expose the crime. The duty upon the courts is such that their powers in such a case are unlimited."

Startling as some of the propositions in this summation may appear to be, the extract fairly summarizes the defence to the charge of trespass on which the defendant has indicated he proposes to rely, and for the purpose of which he sought the attendance of the witnesses mentioned before
Mr McGregor S.M., as well as the attendance of the present plaintiff.

Martin J then discussed these proposed defence arguments.	In the light of the "Nuremberg principles" and the application of international law within Australia, his Honour said, in relation to the materiality to the trespass charge of the evidence of the proposed witnesses at (p.46):-

"We were referred by the [defendant] to the statement of Kirby Pin	Jago v Judges of District Court of NSW (1988) 12 NSWLR 558 at 569 concerning the possibility that a source of
guidance in the statement of the common law as to human rights in New South Wales could be found "in international instruments, prepared by experts, adopted by organs of the United Nations, ratified by Australia and now part of international law."
I refrain from making any comment on this tentative proposition, except to note that the preconditions to its applicability have not been shown to exist in this case, either in relation to the illegality of nuclear weapons as such, or as to personal responsibility to take affirmative measures.

Upon the material and arguments advanced by the [defendant] supplemented by further research, and taking into account what was put by senior counsel for the respondent, Mr Riley QC, I am quite unable to hold that Mr McGregor SM was wrong in
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declining to issue summonses for the attendance of the various persons previously referred to upon the basis that none of them could give evidence material to the [defendant's] proposed defence based upon the illegality of nuclear weapons, or to his perceived personal responsibility to take affirmative measures to prevent the commission or continuance of the alleged crimes against international law."

In discussing the defendant's defence of necessity at common law his Honour said at pp.47-48:-

"The [defendant] contends, on the basis of his readings, that Pine Gap is a nuclear target, that is, that in the event of war the enemy of the United States and/or Australia would seek to destroy that place by nuclear weapons.	Further, that even if a state of war did not exist, human or technological mistake could result in a nuclear weapon being directed there.	In either event, he says, not only would Pine Gap be destroyed, but the people there would be killed along with those in the nearby town of Alice Springs.	He also says that the facilities at Pine Gap can be used so as to direct the nuclear weapons of the United States upon its enemy.	He also relies upon writings which suggest that the period of warning of a nuclear attack on Pine Gap, whether intentional or accidental, would not exceed half an hour.

Through the witnesses he proposes to summons, the [defendant] hopes to prove as fact the matters which he has read about and which he says motivated his trespass.		That is, he wishes to establish, by proving those facts, the correctness of his beliefs at the time.		I do not consider that to do so is relevant.	The test of necessity, as formulated by the majority in Loughnan, is whether he honestly believed on reasonable grounds that he was placed in a situation of imminent peril, as at the time he trespassed.		In attempting to show that, I do not consider it is relevant or permissible to attempt to prove facts which were not evident to the offender at the time of the offence.

The learned magistrate was correct in declining to issue the summonses proposed to be served on people whose evidence was sought to prove facts alleged by the appellant, going to his common law defence of necessity, which alleged facts were not in evidence at the time of the commission of the offence." (emphasis mine)
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Federal Court proceedings; the judgment of 22 December 1989

In October 1989 the defendant instituted civil proceedings in the Federal Court for the relief mentioned below; see Limbo v Hawke, Beazley and Evans (Gl60 of 1989). The respondents to those proceedings were the Prime Minister of Australia (the present plaintiff), the Minister for Defence, and the Minister for Foreign Affairs and Trade.
They applied to have those proceedings summarily dismissed. In granting that application on 22 December 1989
O'Loughlin J at p.2 of his (unreported) judgment set out the matters in issue:-

"The issues that have brought the applicant to this Court are based on activities at Nurrungar,
Pine Gap and North West Cape.	In brief, the applicant claims that these activities should be categorised as the deployment and use of nuclear weapons in circumstances that amount to acts of
. criminal conduct under Australian and International law - and that the respondents must bear the responsibility for such criminality.	Thus the first three of the many declarations and orders sought by the applicant are as follows:-
	The deployment and use of nuclear weapons is criminally illegal under Australian and International Law; (2)	The respondents, through their activities at and about Nurrungar, Pine Gap and North West Cape are criminally complicit in such use and deployment of nuclear weapons; (3)	The respondent (sic), through the said activities, have a civil liability in tort to the applicant."

His Honour discussed these issues at pp.4 and 5 of his judgment, as follows:-

"In my opinion, the substantive issue in this matter is the attempt by the applicant to raise and to debate publicly an issue that is of immense importance to him.	But the correct forum in which to address this issue is not a Court of Law but the public arena: and ultimately that means in
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Parliament.		The use of nuclear weapons is, in my opinion, a matter of social conscience and political ideology; the views of proponents and opponents are worthy of the most serious consideration but they are to be evaluated in the appropriate forum in the same manner as the argument of a pacifist that the use of conventional weapons of war is a criminal act would be evaluated.	Such a person is wholly justified in putting forward his views: it is merely a question of determining the correct forum.	In my view a Court of Law is not the forum for this debate.

I have no doubt that the applicant, and indeed many members of the community, are greatly concerned about the stand taken by Australia in such matters as uranium mining, the use of nuclear energy, the activities - some of which are known and others which are merely perceived - at such places as Nurrungar, Pine Gap and North West Cape. The competing views of politicians and members of the public on these subjects are matters of public record.	But the general issues of whether Nurrungar, Pine Gap and North West Cape should be closed down permanently are not legal issues that fall for determination in a Court of Law.

I have concluded that the applicant has attempted, innocently, but nevertheless inappropriately, to use the Court and the legal process as a means of achieving a public forum in which he would espouse his views on subjects such as those that I have briefly identified.	The legal process must be protected and its use must be controlled.	Indeed, if any attempt is made by a litigant to use the legal process for an impermissible purpose, it is labelled "abuse of process" - - - [in that connection) strong evidence is required that the applicant is before the Court for an ulterior purpose.	But, in my opinion, that evidence is clearly present in these proceedings.
In the many papers and writings that he has filed in Court, the applicant has made it clear that he is seeking publicity in the widest sense and the broad dissemination of information."
At p.6 of his judgment his Honour said:-

"Where a Court is satisfied that an applicant has brought proceedings predominantly for an ulterior purpose, the Court may dismiss the proceedings: (Packer v Meagher (1984) 3 NSWLR 486).	It does not matter whether or not this mistake was innocent
--------····· ·
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The defendant informs me that the decision of O'Loughlin J of 22 December 1989 is currently under appeal, before the Full Court of the Federal Court.

The application of 30 May 1990 to the High Court

The defendant's application for an extension of time within which to apply to the High Court for special leave to appeal against the decisions of the Full Court and the Court of Appeal in Limbo v Little (supra) was refused by the High Court; see the unreported decision of Brennan J of 30 May 1990.	In that application the defendant informed Brennan J as follows:-

	- - - the three questions - - - in the appeal are firstly, does the nuclear targeting of civilian populations attract any civil or criminal liability in Australia; secondly, who is responsible and, if so, when (and) to whom, for enforcing the law against the nuclear targeting of civilian populations in Australia - we suggest crimes like conspiracy and complicity in attempted murder - and; thirdly, what actions can ordinary citizens take effectively to stop or prevent serious crimes in Australia?


So those, Your Honour will see, are the three questions that are raised in summary and specifically this question of individual responsibility; to what extent is every citizen in Australia individually responsible to stop or prevent serious crimes legally, and many matters are traversed in the appeal documents, but
Your Honour will see that we are talking about war crimes and crimes against peace and humanity.	Not that we rely on the international law argument in order to succeed - it is one way of getting there. We say under ordinary Australian criminal law there are offences being carried out -	" (transcript
p. 5)

At transcript pp.9-10 the defendant said:-
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"At magistrates courts levels there are prosecutions for trivial offences at these particular military installations here and the argument, as Your Honour will have heard, is that they are doing their duty as citizens to try and stop and prevent and by making a minor infraction of the law they are entitled to a fair trial in a public court where they can call evidence in their defence to prove the very things that they are saying. - - - we will be making allegations of war crimes being committed right now by the targeting of civilian populations by nuclear weapons, supported on evidence and with a great deal of legal support for the point.	- - -	there is a lot of authority arguing that nuclear weapons are illegal under international and under domestic law.
	- - Where we are making serious allegations about war crimes being committed surely the Court has a duty to say, "Good heavens, not in 1990, not in Australia.	We must use the full extent of our judicial power.	We have a duty to explore these allegations."	In Jago's case, the limitations of what the Court could do were spelt out but also the powers of what the Court could do - and there was some dispute as to whether it was called inherent power or power implied from various statutory provisions - that was a real question in Jago's case and I say this particular case requires the amplification of points that were left unsettled in that case."


At transcript p.15 the defendant said:

	- - if [it is suggested] that an ulterior motive of this litigation being brought to this Court is the prevention of war crimes and preventing this kind of thing ever happening again then I certainly say that is not an ulterior motive, that is the motive, the only major legal motive concerning us this morning." (emphasis mine)


In refusing the application, Brennan J noted that there was a "farrago of irrelevant material", and stated that he was "unable to determine that there is any scintilla of legal merit in the application which [the defendant] seeks to make."	The defendant informs me that he is currently seeking to appeal to the Full Court of the High Court against the decision of Brennan J of 30 May; he has taken the initial step of applying to have the fees waived.


The present application - the plaintiff's submissions

In these proceedings and as noted earlier, the plaintiff relies on the contents of the affidavit of
Geoffrey Robert Clift of 26 July 1990, and materials exhibited thereto.	By virtue of various materials filed by the defendant at different times since January 1988 in relation to the hearing or rehearing of the complaint of criminal trespass, or in proceedings ancillary thereto, the plaintiff contends that the defendant's purpose in entering Pine Gap in October 1987 was:-

"- - - to obtain a forum, namely the Alice Springs Court of Summary Jurisdiction and superior courts, in which to propound and publicise his political beliefs as to the deployment and targeting of nuclear weapons in general and the alleged targeting of nuclear weapons by way of the said Joint Defence Space Research Facility in particular."	(para 2 of Clift's affidavit of
26 July).

Mr Riley submitted that the plaintiff in the current proceedings was unable to give any evidence material to the charge of criminal trespass which the defendant faced, and that the defendant had caused the witness Summons of
28 March 1989 to be issued for an ulterior purpose unrelated to any legitimate defence he might have to that charge.	In Mr Riley's submission, it was clear by the manner in which the defendant had conducted the various proceedings before Mr McGregor S.M. (see pp.3-4), before the Full Court (see pp.4-8) and before the Federal Court (see pp.8-10), that his sole purpose in defending the trespass prosecution was to use the court as a forum to expound his belief that nuclear weapons were illegal, and to establish the consequences thereof.	I turn to the authorities on which Mr Riley relied to show that in doing so the defendant was abusing the process of the court.
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First, it is clear that this Court has jurisdiction to set aside the witness Summons of 28 March 1989 issued out of the Court of Summary Jurisdiction, if it was issued otherwise than for a bona fide purpose, or if the plaintiff is unable to give evidence material to any of the issues raised by the trespass charge; see Holland v Sammon (1972) 4
SASR 1.

The legitimate purpose of defamation proceedings is to vindicate and protect the reputation of the plaintiff.	In Packer v Meagher (1984) 3 NSWLR 486 defamation proceedings were brought not for that purpose but for the predominant ulterior and collateral purpose of investigating the conduct of a Royal Commission with which the plaintiff's name had been connected.	Hunt J held that to do so was an abuse of process, and warranted the dismissal of the defamation proceedings.	His Honour said at p.492:-

"The legal process of a court is being abused when it is being used to exert pressure to effect an object not within the scope of process; Grainger v Hill (1838) 4 Bing (NC) 212 at 221; 132 ER 769 at
773; or where it is used for a purpose other than that for which the proceedings are properly designed and exist: Re Majory [1955] Ch 500 at 523; or where the plaintiff in those proceedings is seeking some collateral advantage beyond what the law offers: [Castanho v Brown & Root (Vic) Ltd (1981) AC 557 at 567].	See also Varawa v Howard Smith Co Ltd (1-911) 13 CLR 35 at 91; Goldsmith v
Sperrings Ltd [1977] 1 WLR 478 at 489, 490, 503;
[1977] 2 All ER 566 at 574, 585."
In Goldsmith v Sperrings Ltd (supra) Scarman L.J., in discussing how the purpose for which proceedings had been brought could constitute an abuse of process, said at p.498:-

"It is never easy to determine a man's purpose. Ordinarily this task of judgment is tackled only after trial -	.	It is right, therefore, that to obtain before trial the summary arrest of a


plaintiff's proceedings as an abuse of the process of the court, the task of satisfying the court that a stay should be imposed is, and should be seen to be, a heavy one; see Shackleton v Swift (1913) 2 KB 304, 311-312."

In Darcey v Pre-Term Foundation Clinic (1983) 2 NSWLR
497 the plaintiff was charged with a criminal trespass on the premises of the Clinic.	He subpoenaed the defendant to
produce its records relating Clinic on dates close to the at p.498-9:-
 to abortions carried out at the alleged trespass.	Hunt J said

"It is an improper use of the subpoena if it is not sought for the purpose of the litigation, but for some spurious purpose, such as to inspect the documents in connection with other proceedings, or for some private purpose; and where it is submitted by the person to whom the subpoena is addressed that the documents must be sought for some undefined spurious reason, as they have no conceivable relation to the proceedings, the court will have regard to the invasion of the private rights of that person occasioned by the operation of the subpoena:	National Employers' Mutual General Association Ltd v Waind and Hill; Waind v Hill [1978] 1 NSWLR 372, at 382.	It is obvious that such rights were involved in the present case, and Mr Darcey was therefore called upon to justify the relevance of those documents to the issues to be raised in the prosecution.	What must be looked at are the issues which realistically may arise and whether the documents realistically may relate to that issue, not whether they would simply have some bearing upon an issue on an unreal, fanciful or speculative basis: R v Barton [1981] 2 NSWLR 414,
at 420.

It was submitted by Mr Darcey that lawful excuse would be established pursuant to s4 by showing that unlawful abortions were being carried out in the premises and that Mr Darcey was upon those premises gathering evidence as to the identity of the persons involved in that unlawful activity.	It was asserted that he had reasonable grounds for believing that such an unlawful activity was being carried out on those premises, that in those circumstances it was not unlawful for him to enter upon the premises for the purpose of gathering information in relation to that unlawful
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activity (there was no breaking involved, he says, because the door was open), and that such a motive provided a lawful excuse.	The documents, it was submitted, were relevant to establish that abortions were being carried out on the premises unlawfully.

The issue thus was whether the lawful excuse referred to in the Inclosed Lands Protection Act, s4, may be established by a defendant by showing that he had reasonable grounds for .believing that an unlawful activity was being carried out and that his motive for entering the premises was to gather information in relation to that unlawful activity. Reliance was placed by Mr Darcey upon a number of cases which discuss this issue of lawful excuse in various contexts."
His Honour, having identified the issue, then examined the "cases which discuss this issue of lawful excuse in various contexts".	Amongst these was Swales v Cox (1981) 2 WLR 814, a case in which police officers had entered a house
in pursuit of a suspected burglar. then was) said at pp.817-8:-
 Donaldson LJ (as he

" - - - it is conceded in this case that [the trial judge] correctly analysed the position at common law - - - as follows: that there was power of entry into premises at common law and, if necessary, power to break doors to do so in four cases, but in four cases only; that is to say by a constable or a citizen in order to prevent murder; by a constable or a citizen if a felony had in fact been committed and the felon had been followed to a house; by a constable or a citizen if a felony was about to be committed, and would be committed, unless prevented; and by a constable following ah offender running away from an affray.	In any other circumstances there was no power to enter premises without a warrant, and, even in the four cases where there was power not only to enter but to break in order to do so, it was an essential
pre-condition that there should have been a demand and refusal by the occupier to allow entry before the doors could be broken."
Hunt J then discussed the difference between the terms "reasonable excuse" and "lawful excuse", and considered that in the latter term "excuse" does not include an innocent motive.	At pp.501-2 his Honour concluded:-
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"In my view, none of these authorities upon which Mr Darcey relies supports the proposition that he had a lawful excuse for being on the premises merely because he had reasonable grounds for believing that an unlawful activity was being carried out and because his motive for entering them was to gather information or evidence in relation to that unlawful activity - - -.	In my judgment, s4 [of the Inclosed Lands Protection Act, 1901] requires a defendant to establish that he has an excuse for being on the premises which is a lawful one.	That does not mean that he must show a legal right to be there.	Nor does it exclude an investigation in some circumstances of the defendant's state of mind.	He may, for example, be mistaken as to the identity or the ownership of the premises.

Section 4 therefore requires the defendant to establish mistake, rather than the prosecution to disprove it: cf Woolmington v Director of Public Prosecutions [1935] AC 462, at 481; Spautz v
Williams [1983] 2 NSWLR 506.	But s4 does not permit such lawful excuse to be proved by establishing a reasonable but mistaken belief that he had a right to enter the premises, unless the circumstances which he believes to be true would, if in fact true, give him such a right to enter them.	Thus, a belief that a friend who had invited him to call lived in the premises would amount to lawful excuse if he entered the wrong premises.
But if the facts believed to be true would not, if in fact true, give him a right to enter the premises, then there is no lawful excuse available under s4.

Viewed in this way, Mr Darcey's claim of lawful excuse is hopeless.	Assuming that his apparent belief that therapeutic abortions are unlawful is genuine - despite all the legal authority to the contrary - and that there were therefore unlawful activities being carried out on the premises, the existence of that circumstance [that is, his honest belief that unlawful activities were being carried out] would give him no right at all to enter the premises.	The same consequence flows even if it is assumed that there were in fact unlawful abortions being carried out in those premises.	Mr Darcey's alleged motive in entering the premises was not, it should be noted, to prevent a murder, to follow a felon in order to arrest him or to prevent the commission of a felony.	It was, as claimed, simply to gather evidence as to the identity of the persons involved
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in that allegedly unlawful activity: cf Morris v Darby (1936) 53 WN (NSW) 136.	Not even a policeman can enter premises for that purpose without a warrant.	No authority need be cited for that proposition.	Mr Darcey was guilty of the worst form of officious intermeddling: cf R v Bacon [1977] 2 NSWLR 507, at 513.	His proposed defence of lawful excuse was indeed hopeless, and for this reason alone the subpoena which he served upon the Pre-Term Foundation Clinic was properly set aside." (emphasis mine)

With respect, I accept as accurate the statements of the law as set out in these authorities.

The present application - the defendant's submissions

The defendant had a three fold argument in support of his contention that the witness Summons of 28 March 1989 should not be set aside.

First, he submitted that the plaintiff could give evidence, in light of a previous statement he had made to Parliament on 6 June 1984, that Pine Gap is a nuclear target.	The defendant submitted that the indiscriminate slaughter of non-combatants in such an attack would be murder, the threatened use of nuclear weapons was therefore attempted murder, and the Criminal Code provided for the punishment of accomplices to attempted murder.

Second, the defendant submitted that the plaintiff could give evidence about the policy of nuclear deterrence, which had given rise to Pine Gap becoming a nuclear target.	This bore on the defendant's contention that Pine Gap was not simply part of a nuclear deterrent strategy (by virtue of its verification capability), but part of a nuclear war fighting strategy.	Even a deterrent, in his submission, implied an intention to threaten to use nuclear weapons, an intention which the defendant construed as complicity in an attempt to murder.


Third, the defendant submitted that these matters of fact, if established by the evidence, bore on the state of his mind at the time of his alleged trespass on 9 October 1987.

The defendant also submitted, as to the allegation that his dominant purpose in defending the trespass charge was to gain publicity, that there was a duty to publicize abuses of human rights and to educate people about human rights and  the ways of upholding them.	The defendant summarized the various activities in which he was engaged before different courts and other bodies as follows (transcript pp.56-57):-

"- - - basically at the moment we have four or five approaches to the Australian Courts to investigate, prosecute and stop these activities.	We have a defence to a criminal charge [of trespass on
9 October 1981].	This is the matter before the Northern Territory courts.	We have an action in negligence which was actually an injunction application in the Federal Court with the affidavits I have referred to, which were not dealt with - - -	because [O'Loughlin J] took the preliminary point as an abuse of process and dismissed, struck the proceedings out.		We have a constitutional challenge in which I have attempted to raise these matters constitutionally, and we have what I might call an administrative challenge, the failure of the Attorney-General who has a public interest in test cases scheme, and officers who are charged to do certain public duties failing to act.		Now, I think it's impossible to think of really more different ways of phrasing the questions legally than has been done.	They concern national and international actions which once again brings us back to the Prime Minister, and I would say there must be material evidence that the Prime Minister can give about the failure of the Commonwealth of Australia or his government to investigate the evidence and to prosecute the alleged offences of conspiracy and complicity and attempted murder through the targeting of civilian populations in Australia and elsewhere.			The final matter I	should mention, sir, is that in January I sent to Her Majesty the Queen who I believe is the head of State via the Governor-General, a copy also went to the Attorney-General and also to the


Secretary-General of the United Nations of a special plea, asking Her Majesty three questions. The first one was what is the civil and criminal liability for the nuclear targeting of civilian populations?	Secondly, whose responsibility is it to stop or prevent such activity, and thirdly what actions can citizens take to stop and prevent these matters?	I have received no reply.		And coupled with that was an opinion to Her Majesty traversing the areas, many of the topics which were traversed before the Full Court.	So I don't know what more can be done, and obviously the Full Court's decision [of 27 November 1989] says that no one in Australia has any individual responsibility to stop and prevent these things occurring.	That seems to be the law at the moment.		So as the law stands I, in fact as it turns out, have no obligation or duty legally to - and neither does anyone else in this country - to stop these things." (emphasis mine)

Conclusions

It is clear to my mind that in preparing to defend the charge of criminal trespass on Pine Gap on 9 October 1987 the defendant has sought to use the courts as a forum to establish his contention that the activities carried on at Pine Gap are illegal under the law of the Northern Territory.	His arguments in that respect were summarised by Martin Jon			27 November 1989 in Limbo v Little (supra); see pp.6-8.		He caused the witness Summons of 28 March 1989 to be issued to the plaintiff for the sole purpose of using the plaintiff's evidence to establish that proposition.	It is accepted for the purposes of the argument on this application that Pine Gap is a nuclear target.	It is clear from what was held in Limbo v Little (supra) and by O'Loughlin Jin			Limbo v Hawke and Ors (unreported, Federal Court, 22 December 1989) that the activities carried on at
Pine Gap are not illegal in the law of Australia of course the Northern Territory).	There is no
 (including duty
imposed by the law in Australia upon any individual to do
anything to prevent those activities being carried out.	A war strategy involving the potential use of nuclear weapons
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is not illegal in the law of Australia, and in so far as the activities at Pine Gap may assist in such a strategy,
Pine Gap is not being used for illegal purposes.	The deployment and use of nuclear weapons in national defence by the armed forces of Australia or its allies is not illegal under the law of Australia.	The result is that there is, as the law stands, no relevant and material evidence which the plaintiff can give which realistically relates to any of
the issues which legitimately arise on the trespass of 9 October 1987, which the defendant is facing.
 charge The
evidence is overwhelming that the defendant caused the
witness Summons of 28 March 1989 to be issued for what is now seen to be for an impermissible ulterior purpose unrelated to any legitimate defence to the charge of trespass.	Accordingly, on 3 August I set aside the witness Summons of 28 March 1989 directed to the plaintiff, as an invasion of the private rights of the plaintiff and oppressive to him in the circumstances of the case; its issue was an abuse of the process of the Court of Summary Jurisdiction, because it was issued for what is now seen to be a purpose irrelevant to the issues raised by the charge of trespass.

Incidental observations

Mr McGregor S.M. had noted on 28 June 1989 that what the defendant was doing was raising "a political issue in the guise of a legal one"; see p.3.	O'Loughlin J had observed on 22 December that "the correct forum in which to address [the issue with which the defendant was concerned) is not a Court of Law but the public arena"; see p.9.	In Re Limbo (1989) 64 ALJR 241, an application by the defendant to waive fees in the High Court, Brennan J at pp.242-3 dealt with submissions by the defendant akin to those he had advanced in other courts, as follows:-
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" - - - when one comes to a court of law it is necessary always to ensure that lofty aspirations are not mistaken for the rules of law which courts are capable and fitted to enforce.	It is essential that there be no mistake between the functions that are performed by the respective branches of government.	It is essential to understand that courts perform one function and the political branches of government perform another.	One can readily understand that there may be disappointment
.in the performance by one branch or another of
government of the functions which are allocated to it under our division of powers.	But it would be a mistake for one branch of government to assume the functions of another in the hope that thereby what is perceived to be an injustice can be corrected.	Unless one observes the separation of powers and unless the courts are restricted to the application of the domestic law of this country, there would be a state of confusion and chaos which would be antipathetic not only to the aspirations of peace but to the aspirations of the enforcement of any human rights.

International human rights are enforced in this country chiefly by the operation of our domestic law.	The laws against genocide, to take one of the examples that have been discussed from the Bar table, are enforced in this country by the operation of our ordinary criminal law against homicide.	It is a mistake to confuse the aspirations of a people with the means by which those aspirations can be legally discharged.

	- - The first set of claims - - relates to conduct which is said to be contrary to international human rights standards.	The second
	- is said to relate to actions beyond Commonwealth constitutional power.	Unless the proposed statement of claim reveals that the alleged breaches of international human rights standards create causes of action under Australian domestic law or are relevant to the application of Australian domestic law, the proposed proceedings would appear to be an abuse of process.	An assertion that officers of the Commonwealth have acted beyond their respective constitutional power, on the other hand, is within the familiar jurisdiction of this Court.	But, on reference to the proposed pleadings, it is impossible to ascertain any intelligible legal foundation for the relief which is claimed." (emphasis mine)
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At p.243 Brennan J said:-

"- - - it seems to me to follow that the foundation which is advanced in the statement of claim mistakes the role which this Court is constitutionally obliged to perform.	These paragraphs appear to raise allegations not of an abuse of power but of a wrong exercise of power by the political branches of government.		At all events, the allegations do not intelligibly assert reasons for denying the existence of power to support any particular legislative or executive act.

The proposed plaintiffs seem to have mistaken the branch of government to which their plea must be directed.	However disappointing it may be to have their pleas directed to the political branches of government but rejected, their pleas are political pleas.	The same may be said with respect to the domestic enforcement of international human rights.		Human rights which are internationally agreed may, of course, become part of the domestic law of this country and thus subject to enforcement by the domestic courts of Australia.	That is not the case, however, which the applicants seek to make.	This Court cannot assume a function of determining the truth of political issues unless those issues are critical to the existence of some power.		The statement of claim provides no foundation for expecting that such a foundation is alleged or would be made out." (emphasis mine)

It can be seen that throughout the many lengthy proceedings arising from the criminal trespass charge of 9 October 1987, and in the other proceedings mentioned, the defendant has steadfastly pursued the aim of using the courts as a forum in which to challenge government nuclear policy.	This approach had its genesis some years ago in the United States, when persons engaged in acts of conscience by way of symbolic disobedience to domestic law and as a result faced charges such as criminal trespass.
Writing of the United States experience Richard Falk in his essay in "The Rights of Peoples" (ed. J Crawford, 1988) said at pp.30-31:-
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"Defendants argue, in effect, for a doctrine of lawful civil disobedience (sometimes called a 'Nuremberg action') that it is permissible and reasonable to violate domestic law so as to implement applicable rules of international law that are being violated by the government.	Such an analysis is reinforced by what has come to be called 'the Nuremberg obligation', the notion that citizens since the Nuremberg war crimes trials have an obligation to uphold international law in the area of war and peace by taking action even if it violates applicable domestic law.

- The shared basis of these challenges is the assertion that citizens have an enforceable right under the US Constitution to a lawful foreign policy.	Every citizen, and every person, has the right to be governed not only internally by a constitutional legal framework, but as well has a direct legal interest in a lawful foreign policy, in the conduct of foreign policy in accordance with international law, and this is not an issue that can be exempted from substantive resolution by domestic courts.	In effect, domestic courts are made into agents of interpretation and implementation of critical norms in the war/peace and human rights area of the international legal order.

The initiative of citizens as an expression of the right of peoples to a lawful foreign policy is a daring challenge directed at the State system through recourse to governmental institutions.	It flows from the wider logic of individual accountability that was enforced against leaders of the defeated countries in World War II by the joint action of the main victorious governments."
See also for the United Kingdom the article "Legal challenges to the United Kingdom's nuclear defence policy" by N. Grief, in 1989 P.L. 541.

The defendant had sought to carry this line of argument a step further, in his submission that the activities at Pine Gap are illegal at common law.	His submission has some limited support in the tentative approach of Kirby P to ascertaining the common law by way of certain international instruments, in Jago v Judges of District Court of NSW


(supra) at p.569; cf Samuels J.A. at pp.581-2 and see the observations of Martin J at p.7.	On appeal, none of the judges of the High Court found it necessary to deal with this aspect, though several of them may have implicitly rejected it by analysing the question (whether a right to a speedy trial existed at common law) by reference to the historical development of English law; see the report of the High Court decision in (1989) 87 ALR 577.	Nevertheless, there is considerable support in the English authorities for the approach suggested by Kirby P; in addition to those cited by his Honour see the authorities cited by Grief in the article cited, at p.544.

In short, domestic law has no answer to nuclear humanicide; the courts are not the forum to change nuclear defence/war fighting policies.

Costs

When I ruled on 3 August that the witness Summons of
28 March 1989 be set aside, Mr Riley sought an order that the defendant pay the plaintiff's costs of this application, to be taxed on the indemnity basis provided for by Rule 63.27.

Costs may be taxed on one of two bases, the standard basis or the indemnity basis; see Rule 63.25.	In general, in hostile litigation, costs are taxed on the standard basis; see Rule 63.28(1) and Bartlett v Barclays
Bank Trust Co Ltd (No.2) (1980) Ch. 515 at p.547, per Brightman LJ.	Special or exceptional circumstances must be shown if costs are to be ordered to be taxed on the (higher) indemnity basis; see Bowen-Jones v Bowen-Jones (1986) 3
All E.R. 163.
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Mr Riley submitted that it should have been clear to the defendant when he caused the witness Summons to be issued on
28 March 1989 that he was doing so for an ulterior purpose and thereby abusing the process of the court.	Mr Riley relied on the analysis by Woodward Jin	Fountain Selected Meat (Sales) Pty Ltd v International Produce Merchants
Pty Ltd (1988) 81 ALR 397.	In that case it was held that it is appropriate to consider awarding costs on an indemnity basis whenever it appears that an action has been commenced or continued in circumstances where the applicant, properly advised, should have known that he had no chance of success. In such circumstances the action must be presumed to have been commenced or continued for some ulterior motive, or because of some wilful disregard of the known facts or the clearly established law.

I consider that at the time he caused the witness Summons to issue on 28 March 1989 it cannot be said that the defendant should have known that an abuse of process was involved.	However, the plaintiff instituted these proceedings to have the witness Summons set aside in March 1990 and by then the legal position should have been quite clear to the defendant as a result of the various Court decisions mentioned earlier, which had by then been given.
The defendant took no action to have the witness Summons withdrawn and in fact on 3 August contested the application to have it set aside.	In those circumstances I consider that the principle set out in Fountain Selected Meats (supra) applies and justice requires that the plaintiff have his costs of the application on an indemnity basis.	The costs allowable must nevertheless be limited to costs reasonably incurred; see Rule 63.27.	In that connection I consider that the application, in light of the history of the litigation, did not warrant the attendance of senior counsel.	Order accordingly.


