
·,


ric900001


IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 768 of 1986



BETWEEN:
DAVLO PTY. LTD.
Plaintiff

AND:
YULNGU ASSOCIATION INC.
Defendant



CORAM:	RICE J.



REASONS FOR JUDGMENT
(delivered 6 February, 1990)

The plaintiff is a "family" company of which Robert Petersen and his wife, Maris Petersen, were and are the sole directors and shareholders.	It was a "shelf" company provided by their accountant, John James Trezona, a chartered accountant practising at Katherine, for the purpose of entering into a contract of carriage with the defendant on 12 May 1986 for a period of two years.	Mr. and Mrs. Petersen had previously carried on business in partnership as carrying contractors but on the advice of
Mr. Trezona, in order to minimize their provisional tax, they availed themselves of the benefit of corporate existence although, as events turned out, the company did not actively carry on business until some time later.
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For some twelve months or so before 12 May 1986 Petersen and his wife had carted goods for the defendant, under an oral agreement, having "bought" a 10-tonne Mitsubishi tilt-tray truck for $15,000 together with the monthly leasing liability of $2,097.70 from one, Stan Beaumont, who himself had had the same carting contract with the defendant.	The defendant was and is an incorporated Association under the Associations Interpretation Act.	At all material times the defendant carried on the business of supplying stores, fuel and building materials to outlying Aboriginal settlements.	It had its headquarters at Katherine from which goods were sent by carrier to these settlements.

Before 12 May 1986 Petersen and his wife were paid, pursuant to an oral agreement, $1.11 a kilometre for the carriage of goods, and, on the evidence, this arrangement worked satisfactorily for all concerned throughout the previous twelve months.
On 12 May 1986, Petersen was visited at his home at night by John Fraser, the then manager of the defendant who presented him with an agreement for carriage of goods executed under the common seal of the defendant which had been affixed in the presence of Peter Woods, the president of the defendant, and by Fraser himself.	The Petersens



executed the agreement under the seal of the plaintiff company that very same night and their signatures were witnessed by a local policeman.	The agreement had been prepared by an undisclosed person somehow connected with the defendant and, on the face of it, has all the indicia of preparation by someone with legal training.

A few days after the agreement was executed, Petersen discovered that a firm of carriers named C.T.K. Enterprises was apparently doing all the carting for the defendant.	He immediately took up the matter with an employee of the defendant, one Fiona Flynt, who told him that he had no contract with the defendant and that no goods would be offered to him for carriage.	He thereupon complained to Fraser who told him that he was no longer required to carry goods for the defendant.	Shortly afterwards it appears that Fraser was dismissed, but I am unaware of the circumstances giving rise to his dismissal.
Petersen then consulted a local solicitor who proved to be ineffectual in his efforts to have the agreement recognized by the defendant.	In consequence, Petersen consulted Mr. Farquhar of Poveys, Solicitors, who on 11 August 1986 wrote to the defendant to the following effect:-

"We wish to advise that we represent Davlo Pty. Ltd. which entered into an Agreement with Yulngu Association Inc. on 12 May 1986 for the exclusive rights for carriage of goods granted by the Association to our client in consideration of an







agreed rate of remuneration of $1.11 per kilometre for non dangerous goods for a minimum distance of 100,000 kilometres per year with the Agreement to commence on 12 May 1986 and conclude on 11 May 1988.

Our client has advised us that despite this Agreement your Association has consistently employed C.T.K. Transport Pty. Ltd. for the delivery of goods.

As you will be aware our client has been carrying goods for your Association from 9 May 1985 having purchased a vehicle and transport business from Stanley Beaumont who had a contract for the carriage of goods with your Association dated 29 May 1981.	Our client entered into the Agreement to purchase the vehicle and the business upon receipt of undertakings from various representatives of your Association that our client would continue to be the sole carrier of goods.

Our client wishes to continue to provide the carriage service for the delivery of stores for the areas serviced by the Yulngu Association Inc. in consideration of the remuneration set out in the Contract and as set out in the prior performance of the Contract by way of monthly payments for invoices rendered for kilometres travelled in the previous months.
We should be pleased to receive your response to our letter within fourteen days."


No reply was forthcoming from the defendant so Mr. Farquhar again wrote to the defendant on 3 September 1986 as follows:-

"We refer to our letter of 11 August 1986 and note that we have had no response from you in relation to that letter.
Accordingly pursuant to the agreement dated 12 May 1986 we seek from you the sum of $222,000.00 being remuneration at the lower rate of $1.11 per kilometer for a minimum of 100,000 kilometers for 2 years pursuant to Clauses 5 and 6.
Should we not receive the sum of $222,000.00 or a satisfactory proposal for payment by instalments of that figure or work to its value within 21 days we shall have no option but to institute proceedings in the Supreme Court claiming damages in the sum of
$222,000.00 for breach of contract."


Still no reply was forthcoming.	Accordingly, the plaintiff's solicitors issued a writ on 13 October 1986 in which the plaintiff claimed the sum of $222,000 together with interest thereon and costs.	A defence was subsequently filed in November 1986 which was tantamount to a denial of the plaintiff's claim and by paragraph 5 thereof alleged a repudiation of the agreement by the plaintiff.
This allegation was abandoned at trial when the defendant sought to set up, without amendment to the pleadings, that it was not bound to deliver any goods to the plaintiff since none of the goods it had for carriage had been "purchased from the Association by customers".

Clause 1 of the agreement of 12 May 1986 provides as follows:-

"l.	Exclusive right to deliver

The Carriers during the continuance of this Agreement shall have the exclusive right of delivery and shall duly and pomptly (sic.) deliver as soon as is practicable all goods purchased from the Association by customers for delivery at any place within the Northern Territory of Australia."

As well, the defendant sought to rely upon Clause
15 of the Agreement which provides as follows:-



"15. Entire Agreement

The parties acknowledges that:-

	the provisions of this Agreement contain the entire agreement as concluded between the Association and the Carriers and that there are no other oral or collateral agreements between the parties in respect of this Agreement notwithstanding any negotiations or discussions between the parties or their agents prior to the execution hereof;


	no representations made by the Carriers, their officers, servants or agents shall be an implied term of this Agreement or form the subject matter of a separate agreement subsidiary to or collateral with this Agreement;	and


	the Association has not been induced to enter into this Agreement by any representation oral or otherwise made by or on behalf of the Carriers, its officers, servants or agents which is not included in this Agreement."



The plain fact of the matter is that there was no pleading to support this contention and no application was made by defendant's counsel to amend the defence to introduce such a plea.	The defendant sought to rely upon the evidence of a Mrs. Mylene Joyce George, who, at all material times, was employed by the defendant from May 1984 to mid-19!)9.	She asserted that none of the Association's customers purchased goods from the Association throughout
that period but simply collected dole cheques and pension cheques from Aboriginals on the settlements which were designated as trust moneys for each individual, and that the Aboriginals themselves purchased goods through field officers but indicated what was required for each individual.	I find this evidence completely confusing and unsatisfactory.	No satisfactory explanation was given about where the goods came from and I can only conclude that the Association must have purchased goods as agents for the Aboriginals concerned and debited each Aboriginal with the cost of the purchases.	In this sense the goods that were to be transported to the various Aboriginal settlements were, in a broad sense at least, "purchased from the Association by customers";	and in the absence of more satisfactory evidence to the contrary, I so find.

I also find that the defendant committed a clear and fundamental breach of the agreement by failing completely to perform its part of the contract in not providing to the plaintiff any goods for delivery in accordance with the agreement of 12 May 1986.	Added support for this finding is the fact that on or about 12 May 1986 and subsequently thereto, the defendant engaged C.T.K. Enterprises to deliver goods and fuel to various Aboriginal settlements specified in the defendant's answers to interrogatories sworn on 31 May 1989 by one, Fred Ashley,
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described as an Association officer of the defendant.	I pause to make the observation that no evidence was forthcoming by any officer of the defendant about any deliveries made by C.T.K. Enterprises during the period that Petersen observed that firm picking up goods at the defendant's premises or subsequently thereto.

I also find that there was no just cause for the defendant repudiating the agreement from the outset or in perpetuating the breach after notice was given to it by the plaintiff's solicitors.


Accordingly I find that the plaintiff is entitled to damage for breach of contract.

In the light of Petersen's association with the defendant as a carrier engaged in a commercial enterprise over a period of a year before the agreement was executed, I consider the defendant's belated attempt to avoid liability on a strained interpretation of the language of the agreement as being little short of unconscionable.

On the question of damages, clauses 3, 4, 5 and 6 are relevant and provide as follows:-









"3.	Remuneration

The Association shall pay to the Carriers the following remuneration for their services:-
3.l		at the rate of ONE DOLLAR AND ELEVEN CENTS ($1.11) per kilometre travelled in the delivery of goods where such goods do not include any explosive, inflammable or other dangerous goods;	and

3.2		at the rate of ONE DOLLAR AND TWENTY FIVE CENTS ($1.25) per kilometre travelled in the delivery of goods where such goods include any explosive, inflammable or other dangerous goods.
	Annual Review


The abovementioned remuneration rates shall be increased at the end of each year of the term of the Agreement by the percentage increase in the All Groups Consumer Price Index for the city of Darwin or, if such index ceases to be published, by eight per cent (8%).
	Minimum Remuneration


During each year of the term of this Agreement the Association shall pay to the Carriers a minimum annual amount of remuneration being 100,000 kilometres at the lesser rate whether or not the Carriers travel a total distance of 100,000 kilometres during the year in the delivery of goods.
	Term of Agreement


This Agreement shall commence on the 12th May 1986 and shall remain in force until 11th May 1988."


"The general rule is that where a party sustains a loss by reason of a breach of contract, he is, so far as money can do it, to be placed in the same situation as if the contract had been performed."	Wenham v Ella (1972) 127
C.L.R. 454, per Gibbs J. (as he then was) at p.471.

·,




Subject to the page headed "N.T.E.C.", I accept Mr.
Trezona's calculations, estimates and explanatory notes comprised  in Ex. P.3 as representing a fair assessment of the plaintiff's loss.	Accordingly, I assess the plaintiff's total surplus arising from its budgeted income and expenditure for the two-year period from 12 May 1986  with the C.P.I. increase of 7.1% for the second year plus interest at the rate considered appropriate by this Court to almost the date of judgrnent at $207,313-00.	Registration and insurance have been taken into account as appears from the actual expenditure of these two items in the explanatory note justifying the "Rule of Thumb" approach, which, incidentally, defendant's counsel accepted.	Mr. Trezona considered  the calculation of $35,000 not only reasonable but "probably overstated".	I also accept his method of calculating  what he terms Truck Fuel Usage which results in a conservative estimate of an average of 8 miles per gallon or 35 litres per 100 kilometres.	This is based on Petersen's more mature reflection of fuel consumption based on his experience as a truck-driver and there is no evidence to the contrary.	I prefer and accept this approach to the earlier formulation of the claim in Ex. D.l.		The later formulation of the plaintiff's total expenditure (in Ex.
P.3) is $70,000 compared to $57,880 (in Ex. D.l) thus reducing the net surplus from $164,120 to $152,000 and thereby benefiting the defendant by $12,120.	I hold that






fixed costs of lease payments and depreciation are not to be taken into account as these must be paid regardless of whether the truck earns income or not.	I also hold that there should be no deduction for any proportion of any payments to the driver of the vehicle engaged in work for
N.T.E.C. since the plaintiff had a pre-existing contract with that instrumentality during the 12-month period it was engaged by the defendant from May 1985 to May 1986 and it would have received payments from that source even if the defendant had not repudiated its contract with the plaintiff.


I set out details of the claim which I have
allowed:-



"Budgeted Contract Income 200,000 krns@ 1.llc/krn Less Budgeted Expenditure Fuel
Truck Returns 8mpg (refer note) or 35 Litres/100 krns
i.e. 35,000 Litres/Yr
x 2 Yrs x .50c/Litre	35,000.00

Running Expenses
Rule of Thumb (refer note)
 

222,000.00
- Equal to Fuel

Net surplus for two years
 35,000.00	70,000.00

$152,000.00
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C.P.I.
Year One 1987 - No Increase - Surplus Year Two 1988 - C.P.I. Increase of 7.1%
$76,000.00 X 7.1%

Surplus Subject To C.P.I.


Year to May 1987

May 86 - May 87 - $76 000 x 50% of 12%
May 1987 - Jan 1990 - 2.66 yrs
$76 000 x 12% x 2.66 yrs

Year to May 1988

May 1987 - May 1988 - $81,396 x 50% of 12%
May 1988 - Jan 1990 - 1.66 yrs
$81,396 x 12% x 1.66 yrs
 
76,000.00
81,396.00

$157,396.00




4,560.00
24,259.00



4,884.00
16,214.00
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Total Interest Add Surplus
 $   49,917.00
$157,396.00
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Total Surplus With C.P.I &  Interest	$207,313.00

II




I find that the plaintiff acted reasonably in seeking to mitigate his damages and by continuing to service his contractual obligations with N.T.E.C. until that work dried up, and thereafter tried to find other carting work which proved to be unavailable despite his efforts.

Judgrnent for the plaintiff for $157,396.00 plus interest of $49,917.00 together with costs to be taxed.

