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REASONS FOR JUDGMENT
(Delivered 19 March 1991)


This is an appeal against the sentence imposed by
the learned Stipendiary Magistrate on the appellant on
10 December 1990 at the Court of Summary Jurisdiction Darwin.


The appellant was originally charged with three
offences:



	unlawfully causing grievous harm, contrary to

s.181 of the Code.	The maximum penalty for that offence is 14 years.


	unlawfully causing bodily harm, contrary to

s.186.	The maximum penalty for that offence is 5 years imprisonment or upon summary conviction 2 years.

	common assault, under s.188.	The maximum penalty there, if without circumstances of aggravation is 1 year.	With a circumstance of aggravation, as set out in what is now s.188(2), that is increased to 5 years or upon summary conviction to 2 years.



At the time the appellant was charged with common assault one circumstance of aggravation was alleged, namely that the victim suffered bodily harm.	At the hearing before the court of Summary Jurisdiction the third charge, that is the common assault charge, was amended to add a second circumstance of aggravation, namely that the victim was threatened with an offensive weapon, namely a 30 centimetre screwdriver.	The addition of the second circumstance of aggravation did not increase the maximum penalty available.

The appellant pleaded guilty to the charge of assault with the two circumstances of aggravation and the other two charges were withdrawn.

The facts recited by the prosecutor, and not denied, were as follows, and I take them from pages 2 and 3 of the transcript:

"On Friday 22 June 1990 the defendant went with a number of other persons to the old mission exempt area to drink beer.	After drinking for about 8 hours, and consuming all the beer, the defendant and the others decided to return to Port Keats.	At
about 2am on 23 June 1990 at the halfway point along the Munda Beach, the group stopped to refuel the Toyota.	While refuelling the vehicle the defendant's brother, Emannuel Kurangaiyi, started to swear at the defendant.		The defendant, who was in an intoxicated condition, became upset with his brother and took a 30 centimetre screwdriver from the Toyota and the defendant then walked up to his brother and stabbed his brother in the back below the right shoulder blade.	The screwdriver penetrated several centimetres into the body of the victim causing the right lung to fill with blood.
The victim was conveyed to the medical centre by others in the group and the defendant went home to sleep.	The victim was treated at the medical clinic at Port Keats and then conveyed by air medical to the Darwin hospital for further treatment.	The victim remained in the Darwin hospital for 2 weeks to recover.	On Monday 25 June 1990, the defendant was located and spoken to at the Port Keats Police Station about the matter.
When asked why he stabbed his brother the defendant replied, 'swearing' ."


In mitigation it was put for the appellant that there was a great amount of alcohol consumed and the victim had sworn at his brother, the appellant, in terms which were considered by	him shameful.	It was put that he was remorseful.

The learned Stipendiary Magistrate adjourned to enable a pre-sentence report to be obtained.	On the adjourned hearing, on 10 December 1990, the Magistrate read the report which had some favourable things to say about the appellant.	It mentioned that he was a family man with two children, that he had been a good student and well mannered while at school, that the offence was committed in an atmosphere of drunkenness and that the appellant had not
learnt about his brother's injury until the following morning and then felt shame; that he had shown remorse and had made statements indicating his recognition of problems with drink and his desire to do something about it.

The concluding comments in the report were these:


"The offender fully understands the concept of a community service order, having successfully completed a substantial amount of work under such an order previously.		He is aware of the consequences of breaching a community service order.	Should the court consider this option appropriate there are projects available for which this offender is suitable.		Kurungaiyi has demonstrated a good understanding of the implications of entering into a recognizance to be of good behaviour.	He stated he is willing to enter into and comply with such an order.	Given the nature of this offence the court may consider imprisonment appropriate.	Should the court suspend part or all of any term of imprisonment, however, this service would be willing to undertake supervision of the offender."


His Worship also noted that the presentence report had referred to circumstances of two prior convictions of the appellant for assault, one of which involved waving a shotgun (unloaded) at Police while they were trying to apprehend him for some earlier threatened violence.	On one of the former convictions for violence he had been given a suspended sentence of 6 months imprisonment.

His Worship was firmly of the view that he should apply s.129(3) of the Justices Act 1928-91 (NT) which
permits him to treat the maximum sentence as 5 years if a defendant has been previously sentenced to a term or terms of imprisonment not less, in the aggregate, than 6 months for any indictable offence or offences.

The sentencing remarks of His Worship appear at 13 and 14, and I quote them:

"As I've already indicated to Mr Wells, I propose to deal with Mr Kurungaiyi under s.129(3) of the Justices Act.	As I note looking at his record he has a prior conviction on which he was sentenced to
6 months imprisonment which was suspended for the offence of aggravated assault.	Having said that and having considered the report of Mr
Curwen-Walker, which is exhibit 2 - I marked exhibit 2 - I am of the view that, although there has to be a reasonably lengthy head sentence, that Mr Kurungaiyi is a person who is a suitable candidate for a reasonably early release on conditions.	In this situation there has to be a sentence which reflects both specific and general deterrence.	Specific deterrence because
Mr Kurungaiyi has been in trouble before for assault and is disentitled to leniency because he's been in trouble before.		It has to be a sentence which indicates general deterrence because the community has to be deterred from engaging in this type of behaviour that Mr Kurungaiyi has behaved in; this business of stabbing or trying to inflict minor cuts on people to register displeasure at the actions of the victim.	The trouble with this sort of behaviour is that it generally becomes more serious than what is intended.	People are hospitalised, or indeed people can even die and there's a great cost to the com. unity.	I take into account the material in the report.	It looks as if Mr Kurungaiyi is slowly working himself out of trouble, and I am of the view, because of the material in the report, he's a candidate for early release.	I see a benefit, both from his own point of view and from the point of view of his community, if he were to be seen to be performing unpaid community work in the community.		That would indicate to others the inappropriateness of his behaviour and it would also indicate to him, it would also have some rehabilitative action because
I notice that he's a man who hasn't worked before. He will be able to fill in his own time, and what skills he might gain from doing the work might assist him elsewhere.	You will be convicted and sentenced to imprisonment for 2 years with hard labour to date from 6 November 1990.	I direct that he be released on 5 February 1990 upon giving security by recognizance, self, in the sum of
$1,000 to be of good behaviour for 2 years; to place himself under the supervision of a delegate of the Director of Correctional Services and to obey all reasonable directions as to employment residence, associates and reporting and alcohol counselling for a period of 6 months.	And (3) to perform, at the direction of Peter Curwen-Walker or his delegate, 400 hours of unpaid community work within 12 months.".


There are two grounds of appeal.	The first was not argued at great length but that was because it was somewhat intermixed with the second ground, which I will discuss later.	I do not1   however, take defence counsel as resiling from this first submission which is that the sentence was manifestly excessive.

In view of the serious and potentially very dangerous nature of the assault, and in light of the appellant's prior convictions for violence and even allowing for the favourable aspects of the presentence report, the appellant's remorse, his apparent realisation that he must moderate his drinking, his family responsibilities, I am unable to find that the sentence imposed by the learned Stipendiary Magistrate amounts to an error in the discretion imposed on him.	In its overall operation it does not seem to me excessive.
It is the second ground which raises more difficulty.	Mr Wells, for the appellant, submits that the combination of a suspended sentence and release after 3 months, subject to a bond conditioned on community service, amounts to a form of double punishment and goes against the intent of the legislature as revealed in the sentencing policy disclosed in the Criminal Law (Conditional Release of Offenders) Act 1971-80 (NT).

Mr Wells relies particularly on the terms of s.20 of that Act which introduces community service orders in these terms.

S.20(1) reads:


(1)		Subject to this section and to sections 21, 22 and 23(3), when a person is before a court for sentencing, after being convicted of an offence against the law of the Territory, the court, instead of sentencing him, may make an order requiring him to perform unpaid approved work in accordance with this part for such number of hours (being in the aggregate no more than 480) as may be specified in the order".


Mr Wells submits that the words: "Instead of sentencing him" must mean that nothing in the nature of a formal sentence containing other punishment can be pronounced.	He relies particularly on Wright v Pope [1980] VR 41, a decision of the Full Court of the Supreme Court of Victoria.	In that case the applicants had each been
convicted in the County Court of one count of assault.	Each was fined $500 and also placed on probation.


S.520 of the Victorian Crimes Act provided that:


"(1)	Except as hereinafter provided a conviction for an offence in respect of which a probation order is made under this Division shall be deemed not to be a conviction for any purpose (including, without limiting the generality of the foregoing, the purposes of any enactment imposing or authorizing or requiring the imposition of any disqualification or disability on convicted persons) except in relation to -

{a)	the making of the order;

	any subsequent proceedings which may be taken against the offender under the foregoing provisions of this Division; and


	any proceedings against the offender for a subsequent offence."



S.508(1) of the Victorian Crimes Act provided:


"Where any person is convicted by the Supreme Court or the County Court or any Magistrates' Court of any offence for which a term of imprisonment may be imposed otherwise than in default of payment of a fine and the court is of opinion that having regard to the circumstances including the nature of the offence and the character and antecedents of the offender it is expedient to do so, the court may instead of sentencing him make a probation order, that is to say, an order requiring him to be under the supervision of a probation officer for such period (hereinafter called the 'probation period'), being not less than one year and not more than five years, as is specified in the order."
The Court held that s.508 provided for the making of a probation order upon conviction as an alternative to any other sentence.	There was no power to make both a probation order and an order for payment of a fine upon a conviction for a single offence.

At 44 their Honours say:


"The provisions in part IV of the Crimes Act to which we have referred make it clear, in our opinion, that no punitive order which could be - or which could form part of - what is comprehended by the expression 'sentence' in s.517(5) and (6), or by the expression 'sentencing him' in s.508(1) may be made at the time when a probation order is made. The legislative intention is, in our opinion, plain that the making of a probation order is provided as an alternative, upon conviction, to the making of any such orders as those expressions comprehend, and that power to make orders of the latter kind, in respect of an offence upon conviction of which a probation order has been made, is abrogated unless and until one or other of the conditions, specified in ss. 516 and 517, has been fulfilled".


Now the obvious difference between that case and the present is that in the Victorian case two distinct orders were made, namely an order for payment of a fine and an order for probation.	In the present case only one order is made which, inter alia, comprehends community service; but community service is not 11 ordered 11  ,	it is merely a condition attached to a bond which the appellant may choose to enter at the conclusion of 3 months of a sentence of
2 years.
In that respect I note that the Notice of Appeal is wrong in reciting that the Magistrate "further ordered" that the appellant perform 400 hours of community service.	He did not so order.	He made the performance of community service one of the conditions of a bond.

It appears to me that in these circumstances there is in fact no conflict between an "order", under s.20 of the Criminal Law (Conditional Release of Offenders) Act, and a
11 sentence" under s.5  ( 1) (b)	of the same Act.	The learned Stipendiary Magistrate has not acted under s.20 at all.

That his Worship was quite aware of this distinction appears clearly from what he says (at 9):

"What I am directing my mind to doing, Mr Wells, is sentencing him to a period of imprisonment of 2 years and ordering his release after 3 months with a condition that he perform a fair amount of work in the nature of unpaid community work.	Now I can't make a community service order but I can make something along the lines of a community service as the term-as part of the terms of the recognizance. 11


The form of his order therefore meant that it would not be treated as a community service order.	For instance, the Magistrate does not appear to have complied with s.21, which requires the offender's consent to the terms of the order; or s.21(3) which requires that the Court explain or cause to be explained to the person the purpose and effect of the order, etcetera.	Nor could one, in my view, apply
the provisions of s.26 to the form of order made by the Magistrate.

S.26 allows for review of a community service order and for various steps that can be taken in appropriate circumstances to discharge it or vary it.	One can easily enough assume that his Worship wanted the community service work to be so intrinsically part of the bond imposed that it could not be varied in this way.	It would appear that his Worship preferred to deal with any application to vary, for any breach of the bond, under the more formal procedures of ss.6 and 7 of the Criminal Law (Conditional Release of Offenders) Act, emphasising therefore to the appellant the importance of carrying out the conditions of the bond.

If it is suggested that this is a mere device to avoid the provisions of s.20 and therefore against the intendrnent of the section, I would not agree.	The philosophy of the Criminal Law (Conditional Release of Offenders) Act is clearly to give Magistrates and Judges a wide scope of powers to fit the wide individual variations of wrongdoers and enable justice to be done both to the community and to the wrongdoers.	The punishment or action to be taken can thus be tailored in the most appropriate way to deal with different individuals, bearing in mind that the circumstances may vary from a very trivial first offence by a person highly unlikely to offend ever again, to a very
serious repeated offence by a person who has shown every tendency to continue in a life of crime.

The elasticity of the provisions of the Criminal Law (Conditional Release of Offenders) Act appears to me designed for just that imposition of the appropriate punishment in order to fit the crime and its circumstances. A community service order may certainly be imposed as an alternative to a sentence - see s.20 itself - but that is no reason why community service may not also be required as part of a bond and not as an order in itself.

It was plain that in view of the prior history of violence of the appellant the Magistrate felt it inappropriate that he should escape sentence.	At the same time the presentence report indicated that he had previously done some community service under an order, and community service in itself, order or not, might well be a desirable part of any further sentence.	Why then should the Magistrate have deprived himself, and the appellant, of an appropriate remedy?

It is, however, also submitted that the Stipendiary Magistrate did not properly go through the sentencing exercise.	I am referred to Ponter v Pryce an unreported decision of Rice J. given on 20 September 1985.	There his Honour was dealing with a case where the Magistrate both
imposed a monetary penalty and also made an order under s.5(1)(b) of the Criminal Law (Conditional Release of Offenders) Act.	His Honour says:

"Nevertheless, by superimposing monetary penalty, namely a fine of $1000, the learned stipendiary magistrate, in my opinion, fell into error.	I suspect that he felt that by suspending the sentence of imprisonment he was according the appellant relatively benevolent treatment which lacked the positive effect of an immediate impact upon him and, therefore, imposed the fine to achieve this object.	He purported to do so by virtue of s.390(2) of the Criminal Code, but proferred no reasons for the imposition of what was in fact a substantial fine.	His Worship's omission to do so tends to confirm the notion I have, that he imposed the fine as a sort of makeweight and, in doing so, I am of the opinion that his discretion miscarried."


Pausing there, the comment must be made that obviously one matter that influenced his Honour was that there was no explanation by the Magistrate of the basis of imposing a fine as well as acting under S.5(1)(b}.	In this case the Magistrate has, in my view, explained the reasons for the course he took.

However, I continue with the remarks of Rice J. in Ponter v Pryce:

"The precepts of sentencing postulated by Parker LCJ in R v O'Keefe (1969) 2 QB 29 at 32, and approved of by Walters J. in Wood v Samuels (1974)
8 SASR 465 at 469 are as follows: 'It seems to this court that before one gets to a suspended sentence at all, the court must go through the process of eliminating other possible courses such as absolute discharge, conditional discharge, probation order,
fines, and then say to itself: this is a case for imprisonment, and the final question, it being a case for imprisonment, should be: is immediate imprisonment required or can a suspended sentence be given?'.	It would therefore seem to me that, by necessary implication, the learned Stipendiary Magistrate discounted the imposition of a fine in that process but proceeded to add a fine to the suspended custodial penalty without assigning any reason for so doing."


For those reasons his Honour felt that the Stipendiary Magistrate had erred in his discretion.

I cannot see that the same argument can apply here, and the remarks which his Honour has quoted from R v O'Keefe (supra) seems to me to indicate that the Magistrate, in this case, has gone through a process of eliminating other possible courses and has come to a combination of courses to fit the particular circumstances before him.

On the last occasion the matter was before me I did refer counsel to two other cases.	In the view that I have taken it is probable that these cases are not particularly relevant, nevertheless, I mention them.	The case  of Bantick v Blunden (1981) was a decision of Green CJ of the Supreme Court of Tasmania and is reported in 36 ALR 541.
That was a case where the appellant was convicted of wilfully damaging property.	Purporting to act under a provision of the Commonwealth Crimes Act the Magistrate made orders for a recognizance for good behaviour, probation and the performance of 10 work orders.	The appellant appealed
on the ground that the Magistrate had erred in law in imposing the work orders, and it was held by Green CJ that the Magistrate had so erred.	His Honour said this at 543:

"S.20(1) of the Crimes Act (1914) gives the court the power to impose such conditions as it thinks fit.	Although the power is not expressly made subject to any limitations it is obvious that its scope is not unlimited: for example, conditions imposed pursuant to it must bear some relationship to the offence or to the circumstances of the offender, and may not be such as to oblige a defendant to do something which is unlawful or impossible.	See Isaacs v McKinnon (1949) 80 CLR
502 at 510 and R v Keur (1973) 2   ALR 237 at 239.	A further limitation is indicated by the words of the subsection itself.	Two conditions of the exercise of a power conferred by the first limb of s.20(1) are that the court thinks that it is appropriate to 'release (the defendant) ... without passing any sentence upon him' and that in fact it does so.
The imposition of a condition which operated so that that the defendant was not in fact released, or which amounted to the passing of a sentence upon him, would be bad because it would be inconsistent with the object of the subsection and, possibly, also because it would be beyond power, as it would result in the conditions for the operation of the subsection not being satisfied."


As I	think I	have made clear, I	would distinguish that case on the basis that specific orders were there made; whereas the order made in this case, was not an order under s.20 of the Act and, therefore, the expression "without passing sentence" does not come into consideration.


In Adams v Carr (1987) 81 ALR 151 at 162-3, those comments of his Honour the Chief Justice of Tasmania were discussed and von Doussa J. who delivered the judgment of the court said:
"Green CJ considered that the requirement of a condition that a person attend for work on appointed days could be characterised as a custodial order.	In my view, there is an important distinction between a custodial order and a condition in a recognizance requiring a person to perform community service on appointed days.	A custodial order is imposed regardless of the wishes of the person concerned whereas coro unity service, whilst arising in pursuance of a court order, may be declined by the person choosing not to enter the recognizance.	An order for release upon recognizance is an order conditional upon the person accepting its terms: Stokes v Samuels (1973)
5 SASR 18 at 21.	The order is an exercise of leniency in lieu of sentence for the offence, and the person concerned has chosen to accept the
conditions of the order to gain that leniency.
If the amendments to the Crimes Act do not provide a sufficient basis to distinguish Bantick v Blunden, they have weakened the force of the reasons for decision, and I consider this court should now decline to follow it.	In my opinion, a recognizance under s.20(1) as amended, requiring the performance of community service of the kind required under the Offenders Probation Act, is not inconsistent with the concept of the release of a person without passing sentence upon him under s.20{1}."


His Honour was there dealing with the Commonwealth Crimes Act and the South Australian Offenders Probation Act. I comment also on a passage which appears at 159 where his Honour says:

"I have no difficulty in concluding that a probation order made under s.4(1)(f) of the Offenders Probation Act, discharging an offender upon him entering into a recognizance, a condition of which is that he undertake community service pursuant to s.5(1)(e) is an 'order', and, as such, a 'community service order' or a 'similar
order' within the meaning of s.20AB(l) of the Crimes Act. 11
Insofar as his Honour is referring to the terms of s.20AB(l), and particularly to the words "a similar sentence or order" I would, with respect, agree.	If his Honour is suggesting that a probation order conditional upon some community service, is a community service order, I would, with respect, disagree although I am conscious that there may be differences in the legislation between South Australia and the Northern Territory.

It is interesting to note that in that case, while the court considered that the Magistrate had no power to make an order pursuant to s.5(e) of the Offenders Probation Act South Australia in respect of matters under the Commonwealth Crimes Act, the court achieved very much the same effect by the order which appears at 165 which involved the defendant being released upon giving security by recognizance in the sum of $200, that she would comply with a number of conditions, one of which being that she undertake 110 hours of community service.

In the view which I have taken I have not thought it necessary to discuss further s.20(6) of the Act, but I point out that the expression seems plain enough.	The expression is:

"Nothing	in this section shall be construed as preventing a court that makes a community service order, in respect of an offence, from also making an order under Part III in respect of that offence
"
Part III contains ss. 4-6 dealing with conditional release.	Exactly how that marches with s.20(1) where the words "instead of sentencing him" appear, may be a matter of some difficulty.	The only comment I make on this occasion is that sub-s.(6) does not seem to detract from other forms of orders.

In the event, however, it is my view that the Magistrate has not made a community service order; he has made an order which entails a bond which, if the appellant wishes to avail himself of, he must obey in the terms of the conditions.

In the circumstances, although I am conscious that the Crown as well as the appellant argues to the contrary, it seems to me that the appeal should, nevertheless, be dismissed.

