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This is an appeal on a question of law pursuant to
	116 of the Work Health Act.	It gives· ris•e to _issues of some importance going to the circumstances in which and the means whereby compensation under the Act in relation to a worker's incapacity for work may be "cancelled or reduced" (s. 69 of the Work Health Act).


The facts are straightforward and not in dispute for the purposes of the appeal.	The worker, respondent, says that he sustained successive injuries to his left


shoulder from 1982 onwards and on the last occasion,
12 January 1988, when he returned to work he suffered further injury to it.	He claims that he was incapacitated for work as a result.	The employer, appellant, admitted its statutory obligations under the former Worker's Compensation Act and current Work Health Act until about 22 December  1989.	On that date the respondent received from the insurer a letter enclosing two medical reports obtained by the insurer which are said to indicate that the doctor  considered the incapacity the respondent alleged to have suffered in respect of the injury in January 1988 had ceased by	March 1988 and that he was no longer incapacitated by reason of that injury.		The letter concluded "For that reason and pursuant to s. 69 of the Work 5ealth Act, we now intend to cease to make future payments of weekly compensation to you".

Section 69 of the Act is as follows:


"Subject to this Subdivision, except where -
	the person receiving it;
	ceases to be incapacitated; or


	dies; or
	the payments of compensation were obtained by fraud of the person receiving them or by other unlawful means,

an amount of compensation under this Subdivision shall not be cancelled or reduced unless the worker to whom it is payable has been given -
	14 days notice of the intention to cancel or reduce the compensation and, where the compensation is to be reduced, the amount to which it is to be reduced; and


	a statement in the prescribed form setting out the reasons for the proposed cancellation or reduction and indicating that the worker has a right to appeal against the ·decision to cancel or reduce the compensation."



The respondent then caused an application to be made to the Work Health Court which was endorsed as being "Appeal against termination of compensation payments".
Notwithstanding that some doubt was raised as to whether that was the appropriate way to bring the matter before that Court the question which  now arises was  dealt with b ·  means of that procedure.

The grounds of appeal are that the Magistrate constituting the Court erred in finding that the appellant should have served upon the respondent the notice referred to ins. 69 before being entitled to cease making payments of weekly compensation; that his Worship erred in finding that without a notice having been served as required bys.
69 the appellant was unable to present evidence to the Court concerning the incapacity of the respondent; that he erred in finding that without such a notice having been served he could not make a finding as to incapacity and that he erred in finding that the respondent was entitled to appeal or seek a review of cessation of payments pursuant to s. 111 of





the Act.	The remedies sought upon the appeal go to the orders made by his Worship, which were:


	that the appellant make payments for compensation for total incapacity to the respondent from and including 13 December 1989 and to continue to pay the same in accordance with the provisions of the

Act;


	a declaration that the payments were improperly terminated and that the worker is entitled to uG..::i ti.vuo.l  !:-1ayrnents    pursuant   tv   s.	S 9,	L.:a.it.:ula Lt:::U

in accordance with the formula contained ins. 89, and


	that the appellant pay the respondent's costs.



The relief sought on appeal is that (a) those orders be set aside, (b) for a declaration that the appellant was entitled to discontinue payments to the respondent without giving 14 days notice as envisaged ins	69 of the Act, (c) an order dismissing the respondent's application to the Work Health Court, (d), in the alternative, an order remitting the respondent's application to that Court to it for determination on the merits and (e) an order that the respondent pay the appellant's costs of the appeal and of  the hearing before the Work Health Court.






Both parties were represented by counsel before the Work Health Court.	Before this Court the appellant was so represented  but the respondent was not.	He supported the findings and orders made in the Work Health Court for the reasons expressed by his Worship.	He also sought to put certain facts before this Court, but his submissions in that regard were rejected since the only matters which can be dealt with on appeal are questions of law.

His Worship's extempore reasons for holding that a notice must be given in accordance with s. 69 (c) and (d) be:ore cancelling payments ot compensation for incapacity seemed to have proceeded along the following lines, that is, the fact of death puts an end to an entitlement to weekly compensation and where death has occurred there can be no dispute as to the fact, thus where it is sought to cease payments of weekly compensation on the basis that the worker ceases to be incapacitated  then that fact must also not be in dispute, being resolved by agreement, by admission by the worker or by his returning  to work in the same job as that in which he was engaged prior to his entitlement to compensation arising.	In part  his Worship said" s. 69(a) and (b) which are the exceptions to the notice requirement are dealing with situations where a worker has clearly lost his entitlement to payments of weekly - or lost his entitlements to compensation, either by death or by the fact that they were obtained by fraud or that he's ceased to be






incapacitated •••••	Its that the matter has clearly occurred and as such, his entitlement to compensation under the Act has been clearly (established?) because of that fact, that is, that he ceases to be incapacitated.		Any other interpretation makes the section pointless.	The section talks about benefits not being cancelled or reduced unless notice is given.	In this case, the employer has purported to cancel payments on the basis that the worker has - is no longer incapacitated and - I find that should have been - or could only have been done under ss. (c) & (d) and that notice should have been given".

The rights of workers to obtain compensation for death or injury arising out of or in the course of employment have been prescribed by statute in various forms for many years past, and over the years the legislation has been amended in material respects on many occasions.	On the last occasion the Parliament of the Northern Territory turned its attention to this general subject matter it repealed the former legislation, Worker's Compensation Act, and enacted the Work Health Act.	It came into operation on
1 January 1987 and amongst other things it is "to provide financial compensation to workers incapacitated from industrial injuries or diseases and to the dependants of workers who die as the result of such injuries or diseases". The right is established bys. 53 which provides that -






"••• where a worker suffers an injury within or outside the Territory and that injury results in or materially contributes to his -
	death;
	impairment; or
	incapacity


there is payable by his employer to the worker or the worker's dependants, in accordance with this Part, such compensation as is prescribed".


The requirement that the injury arise out of or in the course of the worker's employment is taken up in the definition of "injury" (s. 3).	Amongst the compensation prescribed is that provided for in Subdivision B of Division
2 or Part V or tne Act	hicn is headed "Total Incapacity and Loss of Earning Capacity".		Provision is there made for comper.sation to be paid to a worker for incapacity for work as a result of an injury.	The provisions of s. 69 are limited in their application to that type of compensation. Division 5 of Part V  relates to procedures for the making of a claim and determination of a claim by a worker under the Act, but it is not a precondition to a worker's entitlement that there be an adjudication or determination by the Work Health Court.	His entitlement arises from the operation of
s. 53 and s. 85 makes it clear that liability can be  accepted by an employer and the employer is then to commence making the weekly payments.	Even though such a payment is not strictly voluntary (given the requirement to pay once liability is admitted) it is the worker's entitlement, and the High Court has made it clear in Western Australian






Coastal Shipping Commission & Anor v Wallner (1980) 144 CLR

110 that the worker has a right to its continuance, subject to what the statute might provide.


Under s. 7A of the former legislation, an employer was prohibited from discontinuing, withholding or diminishing a weekly or other payment due under it except in
accordance with its provisions, an Act or a determination of the Court having jurisdiction (see also Waycott v Koffler (1983) 25 NTR 1).	As Brennan J. pointed out in Western Australian Coastal Shipping Commission v Wallner in the
d Lcti Court (19, ) 26 ALR 591 at-	6, a purpose of s.-7A of the former legislation "is to preclude the employer from departing unilaterally from an agreement or arrangement which was sought by the workman ..."		His Honour also observed that if an employer wished to resile from or to qualify his acceptance or admission of liability, the section required him to seek the approval of the Court, or to be able to invoke the protection of an Act, or to be within an exemption which overrode the statutory obligation which section 7A superimposed upon the employer's acceptance or admission of liability.	Both in the Federal Court and in the High Court the true meaning of s. 7A and the purpose of it were ascertained by reference to the history of the provision and its then structure, the history showing that its antecedents were intended to secure to a workman a payment which, although it may ultimately prove not to have





been payable, is nevertheless expected to be paid in the ordinary course of making payments the liability for which has been accepted by the employer {per Brennan J. in the Federal Court at p. 596).	At p. 600 of that report
Gallop J. referred to the circumstances set forth on the statute in which payments might be properly terminated, for example, by agreement, because of refusal by the worker to submit himself to a medical examination, by review and determination, by redemption or the workman ceasing to reside in the Territory.	Provisions as to review and determination provided for in paragraph 11 to the Second
,:31..,JicUu.le of	the	Act      enctDlec.i    weeK.iy  payment.S   to	be reviewed

at the request either of the employer or of the worker, and on such a review they might be ended, diminished, or increased, subject to the prescribed maximum.	The jurisdiction of the Court established by that Act included power to hear and determine claims for compensation and all matters and questions incidental to or arising out of such claims {s. 6B).

Section 86 of the Work Health Act enables a worker receiving weekly payments to apply to the employer for an increase or decrease in the level of weekly payments and the employer may either accept or reject the application.	An employer does not appear to have a similar right.	The Work Health Court has power to hear and determine all matters and questions incidental to or arising out of claims for
file_0.bin







compensation including, in my opinion, a question arising between a worker and employer under s. 86.	Section 7A{2){a) of the former legislation specifically provided that an employer might discontinue a weekly or other payment due under the Act where the person returns to his employment and is engaged in work in, or work similar to, which he was engaged in prior to the accident.	There is no direct equivalent in the present Act.	However, there is an obligation on a worker who has been receiving  weekly payments to notify the employer in whose employment the injury occurred on his return to work {if he returns to work with an employer other than the employer in whose employment the injury occurred) or of changed circumstances such as are likely to affect his entitlement to weekly compensation
{s.	90).


That broad history and context returns me to consideration of s. 69.	The first major departure from the likes of s. 7A of the former Act is that there is neither in
s. 69 or elsewhere in the Act anything which expressly prohibits an employer from diminishing or ceasing to make a weekly payment unless he first obtains a determination of the Work Health Court.	Obviously s. 69 contemplates and allows weekly compensation being cancelled or reduced, and it is implicit that it is the employer to whom the requirements of the section is directed not, for example, the Work Health Court.	The section is expressed to be
11
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•subject to this Subdivision", meaning, for example, if there are other provisions within the Subdivision whereby an amount of compensation may be cancelled or reduced then they are not affected bys. 69.	For example, the obligation to pay compensation under Subdivision B only rises where a worker is totally or partially incapacitated for work and the amount of the compensation is variable depending upon the circumstances.	It may in some circumstances cease to be payable, upon the worker reaching the specified age, and a minimum rate of compensation may be prescribed by regulations, thus weekly compensation may be cancelled or reduced by operation ot those provisions of the Act as they may be, by operation of s. 67 in relation to a worker's unreasonable	failure to undertake treatment, aimed at rehabilitation.	Accordingly, there are within the Subdivision circumstances described which may give rise to an amount of compensation payable under the subdivision being cancelled or reduced.

Two obvious occasions giving rise to the obligation to pay compensation coming to an end, and thus the amount of compensation being cancelled, is where the person receiving the compensation ceases to be incapacitated or dies.	The employer's liability depends upon continuing incapacity either total or partial, and if a worker ceases to be incapacitated then that condition attaching  to the employer's liability is at an end.	If there is some change








in the degree of incapacity however, then liability remains although the amount of compensation payable may vary.
Obviously if a worker dies then his entitlement to
compensation under Subdivision B comes to an end, although there may be rights in others to make a claim (s. 184), but any amount of compensation payable under those provisions is not compensation under the Subdivision here in question.
The section does not distinguish in any way between a person receiving compensation ceasing to be incapacitated or dying. Whether a person has ceased to be incapacitated or whether a person has died is a fact to be determined in each case upon such intormat1.on as is available and may be difficult or easy to establish in either case.	Payments of compensation obtained by fraud or by other unlawful means are, for the most part, probably payments for which the employer is not liable under the	-	(I qualify those remarks taking into account the possibility that although a payment may have been obtained by fraud or other unlawful means in fact the person receiving the payment may yet have been entitled to it under the Act).		Again, whether or not there has been a fraud or obtaining of compensation by other unlawful means is a matter of fact, though involving as well questions of law, the establishment of which may be easy or difficult depending upon the circumstances.	In the case of there ceasing to be an incapacity and in the case of death and more probably than not in the case of a fraud or other unlawful means having been used to obtain payments of





compensation, the person who had been receiving such payments is not entitled to receive the payments as from the
date upon which the incapacity ceased, the death occurred or the fraud was perpetrated.


I have not been directed to any provision of the Act which would indicate that an employer must in the foregoing circumstances apply to the Court to have the liability to pay compensation reviewed and a determination made.	Under the earlier legislation, and that akin to it in other jurisdictions, it was considered that in cases where count may arise as to whetner a factor going to disentitle a worker to compensation the legislature "should be taken to have preferred on the balance of convenience that the employer rather than the workman should be at risk during  the interim period, with the consequence that the latter should stand possessed of the rights to continue to receive the weekly payments pending such determination" (per Mason, Murphy and Wilson JJ. Western Australian Coastal Shippina Commission v Wallner at p. 114).	The way the section is now cast satisfies me that there has been a deliberate change of policy on the part of the legislature such that it now prefers on the balance of convenience that the worker rather than the employer should be at risk, with the consequence that the latter stands possessed of a right to cancel the payment of weekly payments.	However, in so doing the employer runs a risk that if the prescribed circumstances






are not shown to the Court, if the worker brings the matter before the Court for determination, then the employer may suffer the consequences of interest and punitive damages provided for ins. 109 of the Act.	With this parliamentary policy in mind I see no reason why an employer should logically be required to give any notice to a worker of the employer's intention to cancel compensation (for cancellation can be the only consequence to flow from s.
69(a) and (b)).	If the employer is right in its determination of the relevant fact then payments of weekly
compensation falling due during the 14 days period of notice would be needlessly paid.

I am reinforced in the view I take of the new legislation upon looking at ss. (2) of s. 7A of the former Act introduced by amendment in 1984.	Amongst other things it introduced a system for raising the issue as to whether or not a worker continued to be wholly or partially incapacitated.	If the employer obtained a medical certificate to that effect he was not entitled to discontinue or diminish weekly compensation unless he had given to the worker a copy of the certificate and notice that he intended to discontinue, withhold or diminish the payment and 21 days had elapsed.	The person given the copy of the medical certificate could within that period of 21 days apply to the Court for an order that the weekly payments to which the notification relates be not






discontinued, withheld or diminished and the Court had power to adjudicate and make determinations accordingly.	That elaborate procedure finds no home in the new legislation in the case of a situation where a worker is believed to have ceased to be incapacitated, although semblances of it remain ins. 69(c) and (d) which have particular application to reduction in weekly compensation payments.


For these reasons I hold that an  employer  may cancel the payment of compensation for incapacity where the person receiving it ceases  to be incapacitated  or  dies or the payments were obtained by fraud or by other unla_,•ful means without  first giving any notice.	It is only where other circumstances arise which may relieve  the employer of the obligation of paying weekly compensation or reducing the amount payable that the notice and statement described in paragraphs (c)  and (d) of s. 69 must  be given.	Failure to do so may create an offence for which the penalty provided ins. 178 applies, as well as attracting the consequences referred to ins. 109.

It follows that the respondent's cancellation of the amount of compensation payable under the Subdivision was not rendered nugatory by its failure to give notice and reasons and advise the respondent of his right to appeal.
The Work Health Court having held against the appellant on this procedural issue the factual issue of whether the






respondent ceased to be incapacitated remains unresolved. Whether that issue has been properly raised on the material before that Court is uncertain.	It flows from what I have said that whatever may be meant by the reference to appeal ins. 69(d) it has no application to this case and it might therefore be argued that the procedure adopted by the respondent in the form of his application to that Court was at least irregular.	The wide and general powers of that Court in matters of practice and procedure as contained in the Act and Rules and in particular r. 33 (if resort is needed to it) are sufficient to overcome any doubt or ctet1.ciency wn1.ch could arise in this or similar cases.

The orders of the Work Health Court in this matter are set aside.

Declare that it was not a condition precedent to the appellant's cancelling the amount of compensation payable to the respondent that the notice and statement referred to ins. 69(c) and (d) be given to the respondent.

Further consideration of the matter is referred to the work Health Court.

