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REASONS FOR JUDGMENT
(Delivered 31 July 1991)


This case arises from a series of events occurring in early 1986.	At the trial there was considerable dispute over certain matters of fact, perhaps largely due to this lengthy lapse of time.

In February 1986, the plaintiff, Mr Canning was the owner of a "MAN" truck.	Mr Canning derived his livelihood through driving the truck.	At the time he was hauling various materials used to construct roads.	On
13 February 1986 the truck broke down while engaged on a
job.	The truck had to be towed back to Katherine.	It was


taken to the defendant's premises.	The defendant company, Dee Jay Engineering Pty Ltd ("Dee Jay") operates a business of mechanical maintenance.	Mr Canning spoke with
Mr Bitossi, the manager and one of the directors of
Dee Jay Engineering.	He asked him to investigate the cause of the malfunction and repair it.	Mr Canning, Mr Bitossi and a mechanic, Mr Hegarty, then stripped down the gearbox and found that the cause of the failure was a problem with the splitter section of the gearbox.

It is here that the stories of the plaintiff and defendant begin to diverge.	The facts as I find them to be are as follows.

Mr Canning instructed Mr Bitossi to do "Whatever you think.	If you think it needs repairing, repair it, as I don't want to have to pull the gearbox out again."	The defendant undertook to repair the gearbox, nominating the parts necessary to do so.	Nothing was said about the gearbox warranting replacement or being nearly worn out, though that such was the case is borne out by subsequent events.		Having paid in advance for the parts required, a total of $4,673.61, Mr Canning left the repairs to the defendant, although being concerned about his means of earning a livelihood he, as described by witnesses, "off sided" or was an attentive spectator to Mr Hegarty who effected the repairs.	On 28 February 1986, the vehicle was
delivered to Mr Canning and put back into service.	The repairs had been effected with some difficulty on the part of the defendant, perhaps because Mr Hegarty had never worked on this type of gearbox (a ZF gearbox) before.

Mr Canning returned the truck to the defendant after the first day because of excessive noise.	Mr Bitossi advised him that the noise would abate in the course of further operation and to keep using the truck.	The next day the truck slipped out of fourth gear during use.	This had never occurred before.	Mr Canning took the truck back again but was told that the truck was "all right".	The defendant instructed Mr Canning to bring the truck back on a later occasion to be checked.		After a few weeks Mr Canning experienced problems with a spring in the suspension of the truck.	He left the truck with the defendant for investigation of the recurrent gearbox noise while he awaited a replacement spring.		The spring was fitted (Hegarty's workbook shows this was done on 11-12 March) and the truck resumed work on 13 March.	Mr Canning returned the truck on the same day complaining again of excessive noise. On the following Monday, 17 March 1986, the gearbox was stripped down and inspected.	At this point it was found that the cogs and other new parts had been "chewed up".
Mr Canning then rang NorMan, a mechanical firm specialising
MAN trucks, and as a result of his conversation decided to take the gearbox to Townsville to be inspected by NorMan. Mr Hegarty and a friend of Mr Canning's accompanied him on
this journey.


The inspection at NorMan led their chief mechanic to conclude that the bearings had been pre-loaded wrongly, which led to excessive pressure being placed on them and ultimately their destruction.	The cost of repairing the gearbox would have been between $4000 and $6000 in parts alone.	Instead, Mr Canning wisely decided to purchase a replacement Road Ranger gearbox (secondhand) and have that fitted to the truck.	This was to cost about $3500 but necessitated the Power Take Off (PTO) unit also being replaced at the cost of an extra $1000.

Mr Bitossi offered to fit the Road Ranger gearbox at no charge if Mr Canning paid for the outstanding labour charges until 22 March 1991.	Mr Canning was reticent to accept this offer, but being anxious to get the truck back on the road, accepted.	The Road Ranger gearbox arrived on 7 April 1986 and was fitted during the following fortnight.	It appears from Mr Hegarty's workbook that these repairs were completed by 17 April 1991.

Unfortunately for Mr Canning his problems with the truck were not yet at an end.	He discovered that the truck was leaking oil and traced the cause to the PTO which appeared to be loosely fitted.		He again returned the truck to the defendant.	The defendant attempted to fix the unit on a number of subsequent occasions during which the
relations between Mr Canning and Mr Bitossi deteriorated. Mr Canning came into the workshop and found that Mr Bitossi was welding the PTO unit and he saw him coat it with glue. It was fitted to the vehicle and the leaks continued.	Mr
Canning accused Mr Bitossi of dropping the unit.	Mr Bitossi convinced Mr Canning that the unit was faulty and in turn  Mr Canning	sent for another take off unit - "the second PTO unit".	This was fitted by Dee Jay but was also ill fated, after eight loads it "flew to pieces".	The truck was returned to Dee Jay again and Mr Canning contacted NorMan believing that the second PTO was also faulty.

NorMan decided to send a representative, the witness Karl Dalhelm, over to examine the truck.	Mr Dalhelm's evidence was that it was completely inappropriate to attempt to rectify the PTO by welding or gluing the unit.	Further, Mr Dalhelm said, and I accept, it was very unusual for a PTO to fail, but the problems with the second PTO could be traced to incorrect assembly.	The second PTO failed because of incorrectly used spacers and foreign metal entering the casing and causing it to break.		The problem was eventually solved when Mr Canning's son purchased a PTO from a Spicer Gearbox and Mr Dalhelm took the cogs from the first PTO and put them in the housing of the Spicer PTO.	This new housing cost $600.	There were some further problems with leakage from the new PTO which were repaired by Mr Dalhelm and after that the truck functioned satisfactorily.
There is significant conflict between the evidence given by Mr Canning and that evidence given by Mr Bitossi. Where there is such conflict, I prefer the evidence given by the plaintiff.	His evidence is supported by that of
Mr Dalhelm who, although he did not remember exactly which piece was out of place, was convincing in his evidence that the gearbox failed because a part was positioned wrongly.
In addition, there were inconsistencies in Mr Bitossi's own testimony and some of his evidence was inconsistent with  Mr Hegarty's workbook and Mr Hegarty's testimony.

Not only did the defendant dispute much of Mr Canning's evidence of what went on, but it was also asserted that the excessive wear throughout the gearbox could be traced to poor driving practice on the part of Mr Canning, namely, by his own admission that he did not always use the clutch to change gears.	Despite this evidence, I am satisfied that it was in fact the inappropriate repairs that resulted in the damage to the splitter section and the gearbox itself.
Further inappropriate fitting of and repairs to the Power Take Off Units exacerbated the problem.

While the facts in this case may be somewhat convoluted, the law is clear.	Finding the facts as I have, the terms of engagement are of critical importance.	Here  Mr Canning asked Dee Jay to do whatever was necessary to fix the gearbox because he did not wish to have to pull it out of the truck again.	Dee Jay agreed to do that.	Mr Canning,
to the knowledge of the defendant, relied on its skill and judgement in undertaking to effect the repairs required to enable the truck to operate.		The relevant principle of law is that stated in Cooper & Ors v Australian Electric Company Ltd (1922) W.A.R. 66 at 68.	Burnside J said:

"Where a person undertakes and is employed to perform a work of skill and labour and fails in the performance so that the employer derives no benefit from the work, the former is not entitled to recover anything as the employer buys both his labour and his judgment, and he ought not to undertake the work if he does not know whether he can succeed or not.	When therefore, a skilled artisan is employed, there is an undertaking on his part, an implied warranty in the acceptance of the undertaking that he possessei the-necessary amount of skill and is reasonably competent to carry out the task undertaken."

Here, with the wisdom of hindsight, it is apparent that the defendant should never have undertaken the initial repairs.	It is apparent that the ZF ge rbox was well worn, to a stage beyond economical repair, a stage warranting replacement by some substitute gearbox.	The legal responsibility for the defendant's inability to satisfactorily fix the ZF gearbox must, in the circumstances of its engagement, fall on it.	The defendant is so liable quite apart from any question of negligence or the fitting of parts in the wrong position as deposed to by Dalhelm.
From the outset the defendant knew that Mr Canning relied upon the truck to earn his living and would therefore suffer consequential	loss if the vehicle were not properly repaired.
Finding as I do that there was a breach of an implied warranty, both in respect of the initial repairs and of the PTO fitting, it follows that damages include consequential damages, see John Paul Jones Autos v Volvo Distributors (1975) 14 S.A.S.R. 297 at 301 where Bright J said, "It is clear that loss of expected profits is a valid head of damages for breach of warranty."

The plaintiff is entitled to damages.	Within the confines of the losses claimed, I assess damages as follows:

Cost of replacement
Road Ranger Gearbox	$3500


Cost of first PTO	$1000


Cost of second PTO	$600


Lost Income 72 days at $500	=	$36000
$41,100
======

on the plaintiff's claim there will be judgment for
$41,100.	The defendant's counterclaim for work done is dismissed.		I will hear counsel as to costs and interest.

