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IN THE SUPREME COURT
OF THE NORTHERN TERRIT.ORY OF AUSTRALIA

No. 169 of 1989



BETWEEN:
THE QUEEN
AND:
ROBERT ALEXANDER DRUETT




CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 15 August 1991)




The accused sought and was granted a voir dire examination covering certain parts of the evidence proposed to be adduced by the Crown upon his trial upon a charge that he was knowingly concerned in the importation of heroin into Australia on 27 March 1989.

During the course of that day officers of the Federal police had been questioning a man named Campbell as to his importation of the heroin that morning.	Campbell was said to have implicated the accused, Druett, during that questioning, but not so as to firmly identify him until 6pm later.


At 4.24pm an officer of the Northern Territory police, at the instigation of the Federal police officer in charge of the Campbell investigation, telephoned a Justice of the Peace in Darwin seeking the issue of a warrant to search a flat occupied by the accused.	The warrant sought was in relation to Territory offences under the Poisons and Dangerous Drugs Act.	The Territory police officer said that he had had information for some time concerning the accused and linking him with the distribution of heroin.

The warrant was purportedly issued and armed with it, seven police officers, both Federal and Territory, went to the accused's flat.	The accused was informed of the contents of the warrant and a search was conducted.		The accused remained whilst the police went about their work.	A number of items were found which were put to the accused, but none of them directly implicated him in the commission of any offence, either Commonwealth or Territory.	No heroin was located either in the flat or on the body of the accused who was subjected to a body search.

At the conclusion of the search the accused went to the Berrimah Police Station with two policemen, one Federal and one Territory.		There he was placed alone in an interview room and the door shut.	After some time, upwards of an hour it seems, the police returned with a typewriter and spoke to the accused.	He was informed that they were investigating what had been disclosed by Campbell, not his
possession of heroin, a Territory offence, but his involvement in the importation of heroin, a Federal offence. He was given the usual and proper caution and he answered some questions going to personal particulars, but thereafter declined to answer any further questions which in the main were directed to the objects seized from the flat.	The police say the conversation was faithfully recorded on the typewriter in question and answer form.	The accused alleged that he asked for and was denied the opportunity to contact a solicitor at the commencement of the interview, and he also said that the Territory policeman lost his temper and swore whilst he consistently declined to answer questions.
The police denied both those allegations.


In any event, the Crown indicated it did not propose to introduce any of the evidence of what happened at that interview upon the trial.	One thing is clear, however, and that is that the accused well knew that he had a choice as to whether he spoke or remained silent during the course of that interview.

The interview being concluded, the accused declined to sign the typewritten record.	After a break, during which a glass of water was fetched for him by one of the police officers, the police evidence is that the accused initiated a conversation during which he adverted to facts and circumstances which could implicate him in the commission of the offence with which he now stands charged,
although looked at in the light of so much of the evidence as disclosed upon the voir dire, standing on its own, it is far from being a confession.		It may amount to corroboration of the proposed evidence of the alleged accomplice, Campbell.	The conversation passed from that subject to one concerning the accused's possession of heroin, a matter not connected with the offence charged.	Counsel for the Crown indicated that it was intended to lead evidence of the first part of that conversation at trial.	The accused denied that conversation took place.	However, the evidence of the police is that it gave rise to the accused being requested by the Territory policeman to go to the hospital and have a urine sample taken.	The police say he was warned he was not obliged to do that, but that he signed a written form of consent to go to the hospital for that purpose.	The form is in evidence.	The accused said he only signed it upon being threatened by police that if he did not they would obtain an authority for a Magistrate to have a sample taken by a doctor absent the consent.		The facts alleged by each side concerning the consent to the taking of a sample are not relevant to this matter, except in so far as they may go to credibility.	But, they provide a background to a further conversation alleged by the police to have taken place, this time in the police vehicle on the way to the hospital.	The accused again denies that the conversation took place.	If it did, it contained statements made by the accused, after a warning, implicating him in the offence.	No further admissions or confession are alleged to have been made by
the accused after that time.


Upon returning from the hospital the accused was charged and placed in the cells.	He was taken before a Magistrate at Court at 10am.

Voluntariness is not an issue.	It does not arise in relation to the search, and the accused denies the conversations with police, which the Crown intends to introduce into its evidence, took place at all.

The question of whether a voir dire should be permitted where the accused says that the alleged confession was not made, but if it was it would be unfair to him to admit it, should be resolved in favour of the application.
I see no logical difference between that situation and that
,
which arises when the accused says no conversation was made, but if it was then it was not made voluntarily.	The accused is challenging the crown evidence on two grounds (Ajodha v The State (1981) 2 All ER 193 at 200; approved by Gibbs CJ. and Wilson J. in McPherson v The Queen (1981) 147 CLR 512 at 523).	Mason CJ., Deane, Gaudron and McHugh JJ. in McKinney v The Queen (1991) 98 ALR 577 at 580 pointed out that the requirement that the prosecution prove the guilt of the accused beyond reasonable doubt means that the first and fundamental question with respect to a disputed confessional statement must be whether it was made.	However, in raising that issue the accused is clearly putting credibility at
stake which, if resolved against him, might give rise to real doubts about any other evidence he may choose to give.

I have little doubt that the obtaining of the warrant pursuant to a Territory law which on its face was directed at discovering evidence regarding an alleged Territory offence, but with the primary purpose at the time it was obtained of using it as an authority to search for evidence of the commission of an offence against the Customs Act of the Commonwealth, is not a bona fide exercise of police power and must be discouraged.	The evidence of what was found at that flat and what the accused then said must be rejected, principally upon the ground of public policy.
The power to obtain a warrant to forcibly invade a person's premises, search his body and seize his property is a power only to be exercised in strict compliance with the law, and not for an ulterior purpose.	A person in the position of the accused is entitled to know by what authority, for what purpose, and in relation to what type of offence entrenched common law rights as to property, privacy and freedom, are to be plundered.	That it may be less inconvenient or not so much work to obtain one authority as opposed to another is no excuse to obtain first for the purposes of the other.
There is nothing to justify that procedure.


Other problems relating to compliance with the Territory statute regarding the issue of the warrant and search are not required to be resolved. However, I have
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grave doubts that the arrangements previously made and adhered to in this case were in accordance with the law.	I hasten to add that it was not just the Territory police officer who sought out the warrant who was at fault.	He was instructed to obtain that warrant by the Federal police officer in charge of the investigation of the Federal offence.	If there is a need to facilitate Federal police investigations by authorising the obtaining of search warrants in urgent and difficult circumstances by other than personal attendance upon a JP, then it is for the Parliament of the Commonwealth to provide the remedy.	Police should not have to turn to stratagems in an attempt to pursue criminal investigations.

Counsel for the Crown concedes that by the time the accused had completed his voluntary statement after the interview which was recorded on the typewriter, the accused was under de facto arrest, that is, he had been deprived of his liberty, although none of the formalities had been reserved.		The Customs Act provides that every person arrested may be detained until such time as he can without undue delay be taken before a Justice (s. 212), who then can commit the person to gaol until he can be brought before Justices to be dealt with according to law or who may admit him to bail.	The duty of an arresting officer under that and like provisions is clearly set out by the High Court in R v Iorlano (1983) 151 CLR 678 and Williams v R (1986) 161 CLR 278.	Nothing could be plainer then that a person being
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arrested may not be detained for the sole purpose of questioning in relation to an offence, whether the offence under investigation is the offence for which he has been arrested or another offence.

In all of the circumstances of this case I am of the opinion that the accused was under arrest, although not told so, from the time he was placed in the interview room at the police station or shortly thereafter.	He may well have gone to the station voluntarily, but once he was placed alone in that room and the door shut upon him, whether locked or not, he was deprived of his liberty; "··· if the police act so as to make him think that they can detain him he is in their custody" per Wilson J. in Smith v The Queen (1957) 97 CLR 100; Mason CJ. in Van der Meer v The Queen (1988) 62 ALJR 656 at 661.	There is evidence that even though these events took place on Easter Monday night, a public holiday, police could have contacted a Justice to arrange for the accused to be taken before him or her either at the home of the Justice or upon the Justice attending at the police station for that purpose.	No such attempt was made.

But the unlawfulness of the detention does not provide an answer to the question of whether any confession made during that period should be excluded from the trial. Williams case certainly did not decide that, it went only to the question of the unlawfulness of the detention itself.
..


The question is whether it would be unfair to the accused to use his statements against him.	"Unfairness in this sense, is concerned with the accused's right to a fair trial, a right which may be jeopardised if a statement is obtained in circumstances which affect the reliability of the statement" per Wilson, Dawson and Toohey JJ. in Van der Meer at p. 666; Brennan J. in Duke v The Queen (1989) 63 ALJR 139 at 142.
There is nothing in the evidence to support a proposition

that the accused's voluntary statements to police, immediately after the formal record of interview and in the police car, if they were made, were made in circumstances affecting their reliability.	They were made after the accused had been cautioned and had clearly demonstrated his understanding of his right to refuse to answer questions; the first statement was initiated by the accused, and the second allegedly made only after another caution had been administered.	Although the delay by the police in bringing the accused before a Justice was undue, the statements, if made, being voluntary, and it not being unfair to the accused to admit the evidence, circumstances are such as not to require that the evidence be rejected on the ground that it was illegally obtained.

For these reasons I excluded all of the evidence concerning the search warrant, but declined to exclude that concerning the two conversations referred to.

