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The Proceedings


By writ issued on 18 December 1990 the plaintiff claimed an amount of approximately $3m from the defendant for work done under the terms of a contract, and an order for the enforcement of a lien which the plaintiff claimed to


have registered pursuant to the Workmen's Liens Act upon Mineral Lease No. 151 standing in the name of the defendant. In its action numbered 103 of 1991 commenced by writ on
20 March 1991, the plaintiff, relying upon the same facts and with reference to the same amount of money, claimed an order for the enforcement of a lien which it claimed to have registered upon the defendant's title to Mineral Lease No
150.	The defendant has applied on summons in the respective proceedings for orders cancelling registration of the lien and that the plaintiff's action be struck out.	It was ordered that the applications be dealt with together.

Has any part of the contract price accrued due?


It is not disputed that the plaintiff was a contractor to the defendant and performed work for it. Section 5 of the Workmen's Liens Act provides that a contractor shall have a lien for the contract price, so far as accrued due, on the estate or interest in land of any owner or occupier where work is done with the assent, express or implied of that owner or occupier.	However, it is provided ins. 6 that liens under s. 5 shall not extend beyond that portion of the contract price payable by the owner or occupier for the purposes for which the work was done and unpaid at the time when the owner or occupier shall receive notice of the lien or of its registration whichever shall first happen.	Section 10 allows for registration of a lien with regard to land.	Leaving aside for the moment
procedural matters in relation to registration of a lien, it is provided ins. 15 that every lien upon the estate or interest of any owner or occupier shall cease unless an action shall be brought for enforcement of the lien within
14 days from the registration thereof.	An order for enforcement may be carried into effect by a writ or warrant from the Court for the sale of the estate or interest in the land, the subject of the lien (s. 25).	Any person alleging that he is prejudicially affected by a lien or by registration under the Act may at any time apply to the Court to have the claim or registration cancelled or the effect thereof modified (s. 32).

The defendant says that the plaintiff does not have any lien pursuant to the provisions of the Act, that if it does then it is not available within the meaning of s. 10 and upon those grounds there has been no proper registration and each of them should thus be cancelled.	Failing that, the defendant says that it is prejudicially affected by the registration of the liens and seeks to have them cancelled in the exercise of the Court's discretion.	As to that matter, there is no application in the prescribed form pursuant to regulation 14 of the Regulations under the Workmen's Liens Act, but as no objection was made to that procedural irregularity this last question will be treated as having been properly raised on the summons.

The first question is whether or not, in the
circumstances of this case, the plaintiff has a lien for the contract price pursuant to s. 5.	By definition, ins. 2 of the Act, "Contract price" means the money payable to any contractor for any work furnished under any contract and whether the price had been fixed by express agreement or not.	The contract between the parties, comprising a number of documents, was in writing and was executed on 23 October 1989.		What is called the "Formal Instrument of Agreement" provides in clause 3 that in consideration of the agreements on the part of the defendant the plaintiff would undertake certain works at what is there called the "White Range Gold Mine" near Alice Springs.	In consideration of the· agreements on the part of the plaintiff, the defendant undertook to make payments to it in accordance with the provisions of the contract.		The contract is what I understand to be commonly called a "Schedule of Rates" contract, the general conditions of which are in the form of AS2124-1986.	The project specification gives a general description of the works.	Their scope is described somewhat obscurely as being part of an open pit gold mining operation at White Range Gold Mine:	"The current proposal is for a mining operation to produce from a series of up to 23 small pits spread over an area of approximately 1 square kilometre based on a production rate of 300,000 tonnes per annum mining out the current reserves in approximately 1.7 years". The works comprised, inter alia, construction of roads, developing the open pits, excavation, haulage and stock piling of ore and waste, construction of civil works and
grade control drilling.	Although a description is given as to the location of the mine, and there are a number of maps and plans forming part of the contract documents indicating its location and other features of what is clearly enough a mine area, nowhere within the body of those very extensive contract documents is there reference to the title held by the defendant.

Clause 23 of the general conditions requires the defendant to ensure that there is a Superintendent at all times and that in the exercise of his functions the Superintendent acts honestly and fairly, within the time prescribed under the contract or when no time is prescribed within reasonable time and arrive at reasonable measure or value of work, quantities or time.	The plaintiff is obliged, by that provision, to comply with any directions given by the Superintendent.	Strangely, given the potential for conflict, the defendant was originally named as the Superintendent in the contract	When it became obvious that real difficulties had arisen between the parties the defendant appointed another to that role.

Provisions as to variations to the work to be performed under the contract are provided for in clause 40, but there is no convincing evidence as to directions or approvals by the Superintendent to any variations as envisaged therein.	Directions given as to the carrying out of works are not necessarily variations to the work (see,
for example, clauses 12.2, 12.4 and 12.6 of the Project Specifications).	(Except so far as a variation to the work may amount to it, there is no express provision as to variation of the contract).


Clause 42 relates to payments and relevantly
provides:



11 42. CERTIFICATES AND PAYMENTS


	Payment Claims, Payment Certificates and Time for Payment


At the times for payment claims stated in the Annexure and upon issue of a Certificate of Practical Completion and within the time prescribed by Clause 42.7, the Contractor shall deliver to the Superintendent claims for payment supported by evidence of the amount due to the Contractor and such information as the Superintendent may reasonably require.	Claims for payment shall include all amounts then due to the Contractor under the Contract or for breach thereof.
Within 14 days after receipt of a claim for payment the Superintendent shall issue to the Principal and to the Contractor a payment certificate stating the payment which, in the opinion of the Superintendent, is to be made by the Principal to the Contractor.	The Superintendent shall set out in the certificate the calculations employed to arrive at the amount and, if the amount is more or less than the amount claimed by the Contractor, the reasons for the difference.

If the Contractor fails to make a claim for payment, the Superintendent may nevertheless issue a payment certificate.

Within 28 days after receipt by the Superintendent of a claim for payment or within 14 days of issue by the Superintendent of the Superintendent's payment certificate, whichever is the earlier, the Principal shall pay to the Contractor the amount
due to the Contractor and shall with the payment provide written particulars of how the payment was calculated.

Payment of moneys shall not be evidence of the value of work or an admission of liability or that work has been executed satisfactorily but shall be a payment on account only.
	The Calculation of Payment


The amount due to the Contractor at the time for a claim for payment shall be the value of the work carried out by the Contractor in performance of the Contract to that time together with any moneys due to the Contractor under any other provision of the Contract or for breach of contract less -
	amounts already paid under the Contract;


	amounts which the Principal is entitled to deduct under Clause 42.3 or 42.10.


Where work is defective or omitted, the estimated cost of rectifying the defect or omission shall be taken into account.

If the contract provides that before payment or payment exceeding a certain amount is made, a test must be passed or insurance must be effected by the Contractor or some other requirement must be fulfilled, then notwithstanding Clause 42.2 effect shall be given to the provision.

The Principal shall not be obliged to pay for an item to be imported into Australia if the Contractor has not given the Principal a clean on board bill of lading for the item drawn or endorsed to the order of the Principal and a Customs invoice for the item.

With the exception of items to be imported into Australia and items listed in the Annexure, the Principal shall not be obliged to pay for unfixed plant and materials which plant or materials are not on the Site.
	Effect of Certificates

The issue of a payment certificate or a Certificate of Practical Completion shall not constitute approval of any work or other matter nor shall it prejudice any claim by the Principal."


Provisions for resolving disputes are contained in clauses 46.1 and 46.2 -

"46.1 Submission to the superintendent

If a dispute between the Contractor and the Principal arises out of or in connection with the Contract including a dispute concerning rectification or frustration of the Contract -

	Each party shall furnish in writing to the Superintendent details of that party's claim or, where the other party is the claimant, the reasons for rejecting the other party's claim, and shall request the Superintendent to make a decision under Clause 46.
	Within 28 days after receipt from each party of the information referred to in Clause 46.l(a), the Superintendent shall give each party a written decision on the dispute.


Notwithstanding the existence of a dispute, each party shall continue to perform the Contract.	In particular, the Contractor shall continue with the work and the Principal shall continue to comply with Clause 42.1.
46.2 Arbitration
If either party is dissatisfied with the decision of the Superintendent or the superintendent fails to make a decision within 28 days or the party required by Clause 46.l(a) to furnish to the Superintendent reasons for rejecting the other party's claim fails to provide the reasons within
28 days after a request by the other party to do so, the dispute may be referred to arbitration. Unless the parties agree upon an arbitrator, either party may request the person specified in the Annexure to nominate a single arbitrator.	If a person is not specified in the Annexure, the person to nominate an arbitrator shall be the chairperson of the Chapter of the Institute of Arbitrators Australia in the State or Territory referred to in Clause 1.	The request shall indicate that the nominee shall not be an employee of the Principal or the Contractor, a person who has been connected with the work under the Contract nor a person in respect of whom there has been a failure to agree by the Principal and the Contractor.
Notwithstanding Clause 42.9, the Arbitrator may award whatever interest the Arbitrator considers reasonable.

If one party has overpaid the other, whether pursuant to a Superintendent's certificate or not and whether under a mistake of law or fact, the Arbitrator may order repayment together with interest."



The time for payment claims stated in the Annexure is "within 7 days of the start of the following period". Although clause 42.1 speaks of "claims for payment ..• of the amount due ...11 and"··· the Principal shall pay to the Contractor the amount due to the Contractor ..." the final paragraph of that clause makes it clear that it was the intention of the parties that "the payments contemplated by such provisions only represent the approximate value (or a proportion of it) of the work done, and possibly also the materials delivered to the site, at the date of payment, and in the absence of express provision, they are not conclusive or binding on the employer as an expression of satisfaction with the quality of the work or material.	It makes no difference that they are frequently expressed to represent the value of work properly done, since such qualification is an obvious one in any provision for payment on account, and would probably be implied in any event, even if the concept of value did not involve an element of deduction for work containing a defect (Hudson's Building and Engineering Contracts 10th Edition p. 494).	Clause 42.6 reinforces that view.	"The issue of a payment certificate ... shall not constitute	J?pr.oval of any work or any other matter nor


shall it prejudice any claim by the Principal."	It will be noted that the Contractor is to include in his claim for payment of "the amount due" the value of work carried out by the Contractor in performance of the contract to that time, together with any monies due to the Contractor under any other provision of the contract or for breach of contract (42.2).

Bearing those matters in mind, I turn to the claims made by the plaintiff which are in contention in this case.

	By a submission in writing of 18 June 1990, the plaintiff made a claim on the defendant which "in accordance with the General Conditions is for extra costs associated with excavating material blasted at low powder factors for the periods from

10 January 1990 to the end of period 12.	The issues relating to this claim are continuing and further amounts will be claimed as the work progresses."	There was attached a number of documents going to the background of the claim and cost calculations.	The total of the claim up to
29 May 1990 was $1,369,655 "plus financing costs of $31,541 to 14 June 1990''·	Accruing financing charges are also claimed.	No reference is made to the particular provisions in the General Conditions of contract upon which the claim was
based.	The covering letter concluded "We look forward to receiving your Variation Order for the cliam (sic) and associated costs and payment therefore (sic)".

	On 20 June the plaintiff put forward a further claim in writing "for the costs of overheads, costs incurred and unrecovered due to the additional work involved in the establishment and planning phase of the mine and plant amounting to

$556,50411  •	Again, reliance is placed upon the General Conditions, but no reference made to any particular provision and in conclusion, the plaintiff sought a Variation Order.

	On that same date the plaintiff put forward a further claim seeking "reimbursement of additional haulage costs for remote dumping up to 1 kilometre from the pits, under the General Conditions of contract".	The claim was for $70,109 and the plaintiff looked forward to the defendant's Variation Order.


	A further claim was put forward on 31 July 1990 "Under the terms of the contract, we claim for the additional costs incurred and unrecovered in the operation of a night shift between 30 April 1990 and 30 May 1990, and the subsequent suspension

thereof, at the direction of White Range.	The amount claimed is $96,20311  •

	Finally, on 20 August 1990 the plaintiff claimed

$55,745.60 from the defendant for the "extra/over amount to haul material uphill to the West Block haul road".	The claim was for $55,745.60.

In most cases the plaintiff purported to support its claim against the defendant by reference to the General Conditions of contract (without reference to any particular clause), purported to provide full particulars of the claim and sought a "Variation Order".	Just what is meant by that phrase has not been satisfactorily explained by reference to the contract documents or otherwise.	As already noted, there is a dearth of evidence that the work included in any of those claims was directed by the superintendent or approved in writing by the Superintendent as being variations to the work under the contract pursuant to clause
40.1.	It does not appear that any of the amounts so claimed were included in the payment claims referred to in clause
42.1 until 7 February 1991.


The defendant rejected all claims.	There was separate and continuing correspondence between the parties in relation to each of the claims through to 31 August 1990 when the plaintiff wrote to the Managing Director of the defendant requesting him to convey to the defendant that the


plaintiff was left with no option "but to consider the unresolved issues in dispute"		"We will notify you in separate correspondence about our desire to have all issues formally arbitrated".	The defendant responded by again requesting the plaintiff to provide reference to the specific terms of the contract upon which the plaintiff relied for each of its claims.	By its letter of 6 September 1990, the plaintiff made reference to some of the provisions of the contract upon which it relied and concluded:

"As a direct result of the Principal's inability to resolve these outstanding matters we consider that the parties options are now limited to three alternatives:

(i)




(ii)




(iii)
 That the Superintendent make a formal determination of our claims (within 28 days) and if either party is dissatisfied with that determination then the claim is to be referred to arbitration.

That claims be referred to the Australian Commercial Disputes Centre for the purpose of conducting a mediation/conciliation to resolve the matters at issue.
That the parties attend a meeting for the purpose of clarifying the contractual and legal obligations of the parties ...

We request your most urgent response to the above by 7 September 1990 and should the Principal refuse, fail and/or neglect to respond, then pursuant to the provisions of clause 46 Disputes of the General Conditions of Contract, we request the Superintendent to make a formal determination of our claims (within 28 days)."


The defendant was then still the Superintendent.
That was not the end of the areas of dispute.	On
11 September 1990, the plaintiff wrote to the defendant making a claim for $955,680 for reimbursement of a "reasonable amount for profit and overheads where the Principal deletes work from the contract".	Reference was
made to clause 40.2(d) of the General Conditions (Valuation)
in relation to the deletion of crushing activity from the contract, and it was requested that that amount be included in the defendant's next "Progress Payment Certificate".

On 12 September 1990 the plaintiff wrote a letter to "The Superintendent, White Range Gold NL, 48 Edwards Street, Norwood SA 5067, Attention Mr K Yates".	The letter commenced by giving notice that a dispute had arisen out of or in connection with the contract: "Pursuant to the provisions of clause 46 Disputes of the General Conditions of Contract, we request that the Superintendent make a decision with respect to the following claims" and there followed brief reference to the six matters referred to above.	The plaintiff requested the Superintendent's decision within 28 days from that date.	The following day the plaintiff wrote to "The Principal, White Range Gold NL,
48 Edward Street, Norwood SA 506711 for the attention of "The Directors, White Range Gold NL", enclosing a Notice of Dispute which it said had been forwarded by facsimile to the Superintendent on the previous day.	It requested the defendant to furnish any details to assist the superintendent in the making of his decision within 28 days.
The response from the defendant by a letter of 14 September 1990 was to take issue with the plaintiff on the procedure it had sought to adopt suggesting that the plaintiff had misconceived the provisions of clause 40 and 46 of the contract.	According to the defendant, the "Notice of Dispute" given by the plaintiff was "meaningless and ineffective".	It also took that opportunity to draw some comfort from the plaintiff's apparent failure to distinguish between the roles of the defendant as Principal and Superintendent.		Recognising the difficulty it may find itself in by continuing to attempt to wear two hats, by a letter of 24 September 1990, the defendant advised the plaintiff that as from 25 September it had appointed a company, Sandringham Holdings Pty Ltd, as Superintendent.
It pointed out that the Managing Director of the company was a Mr William Holly.	It is common ground that prior to that time Mr Holly had been employed directly by the defendant and that he had had much to do with the assessment of the plaintiff's claims whilst so employ d.	The letter concluded "You have previously sent to WRG (our superintendent) Requests for Variations, (variation requests numbered 10 to
15 inclusive) pursuant to clause 40 of the contract.	These requests have been handed on to Sandringham for action as it sees fit.	We expect Sandringham will be in touch with you in the near future to advise when responses to the variation requests will be available".

On 25 September the defendant wrote to Mr Holly
briefly outlining what it regarded as being the Superintendent's task emphasising, "It is important to establish whether there is a variation from the contract rather than whether there is a variation from the assumptions Thiess made in bidding the contract".

Mr Holly of Sandringham Holdings Pty Ltd wrote to the plaintiff on 9 October 1990 saying, "I have reviewed your claims for Variation Orders 10-15" and went on to give what appear to be detailed reasons for rejecting all of the claims with the exception of allowing the sum of approximately $41,000 in respect of that related to unrecovered night shift costs.	(It was paid to the plaintiff).		In his summary Mr Holly said that in drawing his conclusions he had concentrated on the intent and meaning of the tender and contract documents, the way in which the contract had been implemented and the need, if any, for "Variations from the Contract".	"In general the contract was found to adequately cover all the claims made by Thiess.	Variations to the Contract are not required."

Having received the report of the Superintendent, the plaintiff, by letter of 23 October 1990 addressed to White Range Gold NL, set out the general background and stated that it was dissatisfied with the decision and sought "to refer to arbitration all the disputes and differences which have arisen by reason of the rejection by the Superintendent of the Contractor's claims".	It was in that
letter that for the first time in all the documents in evidence any reference was made to.the title to the mine.  In paragraph 1 it was asserted by the plaintiff that the defendant was the holder of a "Mining Lease ML151".	In its letter of 1 November 1990, the defendant took issue as to whether there had been a proper reference to arbitration.	I need not concern myself with the question of arbitration any further beyond noting that there has been none.	By letter of 14 December 1990, the defendant claimed against the plaintiff damages for breach of contract in the sum of approximately $1.4m.	It commenced proceedings in the Supreme Court of South Australia claiming that sum, but those proceedings have not yet been concluded.

Whether the various claims made by the plaintiff against the defendant are justified is not a question which I can now decide on the evidence.	It is clear that the issues involved call for construction of the term of the contractual documents between the parties and determination of many facts.	Nevertheless, said the plaintiff, it has a lien which was properly registered and ought not to be removed or modified.	It is clear that the claims here in dispute were not made by the plaintiff in the ordinary course of payment claims pursuant to clause 42.	They were not in the nature of claims for periodical payment on account of the work as contemplated in clause 42.	Each such claim was for monies accrued over a lengthy period of time. As to blasting instructions, the claim made on 18 June 1990
was for a period from 10 January 1990 to 29 May 1990; as to unrecovered overhead costs, the subject of a claim on 20 June, it was related to a period during the latter half of 1989 covering three and a half months; as to remote waste dumping, a claim made on 20 June 1990, it is not apparent when the period in respect of which the claim was made commenced, but it was obviously over some period of time expiring on 29 May 1990; the unrecovered night shift costs were claimed in a letter of 31 July 1990, but in respect of a period of operations between 30 April 1990 and 30 May 1990; the uphill haul variation was sought on 20 August 1990 and was clearly in respect of work done at a time long prior to then.	(It appears that there may have been a claim made in the ordinary course of payment claims at some earlier time, but the facts are quite uncertain).	These claims were "one off" claims which, on the evidence, appear to have been formulated by the plaintiff with a view to making up that to which it considered it was entitled under the terms of the contract, but in respect of which it had not previously made any formal claims under the contract.	They were not claims for payment which included all amounts then claimed to be due to the Contractor under the contract.	They were quite divorced from the procedure contemplated under clause 42.
The obligation upon the defendant, had the claims been
payment claims under clause 42, was to pay to the plaintiff the amount due to the plaintiff within 28 days after the receipt by the Superintendent of a claim for payment (the Superintendent not having issued any Payment Certificate).
The amount due to the Contractor at the time for a claim for payment is defined in clause 42.2 as being the value of the work carried out by the Contractor in performance of the contract at that time together with any monies due to the Contractor under any other provision of the contract.	The defendant takes the position that the plaintiff has been paid all that to which it is entitled under the contract.
Under the payment claims system it is ultimately up to the Principal, in this case the defendant, to determine, for that purpose, what is the amount due and to make payment accordingly.		If the Principal was to fail to make a payment in breach of clause 42.1 the Contractor may give the Principal a Notice to Show Cause and failing satisfaction within the time prescribed in the contract, the Contractor may suspend the whole of the work or any part of it.	(See clauses 44.7 to 44.9 of the General Conditions of the Contract).	Although the Principal may decide what is to be paid that does not mean that his decision is binding as to what is the amount that is due (see discussion from Hudson above).	I recognise that in this regard I differ, with respect, from the views expressed by his Honour Justice Dowsett in Grahame Allen Earthmoving Pty Ltd v Woodwark BaM Development Corporation Ltd in the Supreme Court of Queensland, unreported 15 December 1988.	In any event, in this case there is no unsatisfied certificate of the Superintendent.

The plaintiff would not appear to have lost its

right to make the claims within the terms of the written contract, given that under clause 42.7 it could include in a final payment claim a claim for all monies which it considered to be due from the defendant under or arising out of the contract or any alleged breach thereof.	There is no evidence of any such final payment claim having been made.

If there is any money payable to the plaintiff by the defendant for work done under the contract (itself a matter of considerable dispute) it has not accrued due within the meaning of s. 5 of the Act.

I have paid regard to the provisions of clause 46 of the General Conditions.	It firstly provides that if a dispute arises between the Contractor and Principal out of or in connection with a contract, then each party shall furnish in writing to the S perintendent details of that party's claim or, where the other party is the claimant, the reasons for rejecting the other party's claim.	The Superintendent is to give a written decision in respect of that dispute within 28 days after receipt from each party of the information referred to.	It seems the parties adopted that procedure, but nothing necessarily flows directly from the Superintendent's decision.		It does not appear to be binding on the parties, nor does it affect their respective rights and obligations.	I assume that the provision is intended to avail the parties a private, efficient, inexpensive and prompt manner of obtaining the assistance of
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a third party in the resolution of their disputes.	However, if either of them is dissatisfied with the Superintendent's decision (or if he fails to make a decision within the 28 days referred to) then pursuant to clause 46.2, the dispute may be referred to arbitration and provision is made for the appointment of a person as Arbitrator.	Although it seems some steps have been taken with a view to having these disputes referred to arbitration there has been no outcome.

The plaintiff's title to the debt, if any, has not accrued under the terms of the contract (per Olsson and Mohr JJ. Longreef Pty Ltd v Leighton Contractors, Supreme Court, South Australia unreported 30 May 1991.

That is enough to dispose of these applications, subject to formulating the appropriate order.

However, there were a number of other arguments put by counsel on both sides and I should deal with them.


Does a Mineral Lease amount to an estate or interest in land?

Does a mineral lease pursuant to the Mining Act of the Northern Territory confer an estate or interest in land upon the holder of that title?	It clearly does.	There is no question as to whether the document headed "Mineral Lease" dated 21 March 1989 was a valid grant under the
Mining Act.	It is called a "Mineral Lease" and it is a title which is to be compared with other rights which may be granted pursuant to that Act some of which, for example, are designated as licences.	The application for a mineral lease is to be over an area of land for the purpose of or in connection with the mining of particular minerals (s. 54).
Consistent with the provisions of s. 60 of the Act, the document is expressed to be a lease of a particular parcel of land together with the mines and deposits of gold and other minerals associated or combined therewith.		Rent as well as royalties are payable and there are a number of covenants on the part of the lessee and the lessor.	A mineral lease is a "mining tenement" as defined, and no exploration licence, exploration retention licence or mining tenement is to be granted in respect of an existing mining tenement area.	That is, the lessee of a mineral lease has exclusive possession of the land the subject of the lease by virtue of the statute, but, of course, subject to the provisions in the lease itself as to entry and inspection, not uncommon covenants in leases of all kinds.	Section 66(a) speaks of the lease area being used for the purpose for which it is demised, and the Act (s. 69) as well as the document itself, places an obligation on the defendant to pay rent.	Section 171 speaks of the Minister cancelling a licence, but forfeiting a lease.	The ascendancy of the miner over the pastoralist is to be seen by reference to s. 24(1) of the crown Lands Act.	The Parliament has authorised the granting of a title called a "Mineral Lease" which, by
reference to the terms of the Act, has all the attributes of a lease of land and so does the contract entered into between the Territory and the defendant.	It is a lease and the defendant has an estate and interest in the land the subject of it.


Does an estoppel arise against the defendant?


It will be recalled that the plaintiff first proceeded under the Workmen's Liens Act in relation to mineral lease No. 151 and was successful in having it lodged in the office of the Registrar General ·who sent a notice to the defendant informing it that the lien had been so lodged (s. 11 Workmen's Liens Act).	It is conceded that the plaintiff did no work on ML151, but rather on ML150, but it seeks to escape the consequences of nominating the wrong title by laying the blame at the door of the defendant.
According to Mr Ferguson, the area Manager of the plaintiff for the Northern Territory, there is evidence in the South Australian proceedings sworn to by Mr Yates on 20 November 1990 that White Range was the holder of ML151 (the mine), and to the effect that the work carried out by the plaintiff was carried out on that mine.	He goes on to say that the reason why the lien was claimed over ML151 was that the plaintiff believed what Mr Yates had said was true, and that no lien was initially registered over ML150 as its existence was not known to the plaintiff.		A difficulty in the plaintiff relying upon what Mr Yates had to say in Adelaide
in December 1990 as excusing its placing the lien on ML151, lies in its letter to the defendant of 23 October 1990 in which it quite clearly states that it agreed to carry out work on ML151 (see paragraphs 1 and 3 of that letter).	Be that as it may, the plaintiff argues that the defendant owed it a duty to speak out, failing which it may be found to have made a representation so as to found an estoppel (Legione v Hateley (1983) 152 CLR 406 per Mason J. (as he then was) and Deane J. at p. 438).	Reference may also be made to the extract from Thompson v Palmer at p. 431 of the report.	This issue was mentioned again by Mason CJ. and Wilson J. in Waltons Stores (Interstate) Limited v Maher (1988) 164 CLR 387 at 398.	At p. 443 Deane J. spoke of "perhaps the clearest emanation of estoppel by conduct, namely, the principle which precludes departure from a representation or an induced assumption .... of existing fact in circumstances where the party estopped has knowingly and silently stood by and watched the other party act to his detriment."	But proof of such a representation is but just one of the elements which go to make up estoppel in pais.
In Franklin v Manufacturers Mutual Insurance Limited (1935)
36 SR (NSW) 76 at p. 82 Jordan CJ. said:


"The type of estoppel which became definitely established in the common law by the case of Pickard v Sears (1837) 6 Ad & E 469 - estoppel by representation - depends upon different principles.	In order that this type of estoppel may arise, it is necessary that (1) by word or conduct, (2) reasonably likely to be understood as a representation of fact, (3) a representation of fact, as contrasted with a mere expression of intention, should be made to another person,
either innocently or fraudulently, (4) in such circumstances that a reasonable man would regard himself as invited to act upon it in a particular way, (5) and that the representation should have been material in inducing the person to whom it was made to act on it in that way (6) so that his position would be altered to his detriment if the fact were otherwise than as represented.	Such prominence is given to this type of estoppel in the text books that it tends to overshadow more ancient and equally fundamental forms of estoppel. Indeed, there is some tendency to use the representation type of estoppel as a bed of Procrustes, and to endeavour to express all forms of estoppel in pais in terms of representations acted on by a party to his detriment - a tendency which is apt to lead to some confusion, if not of thought at any rate of expression."


Similarly, in Waltons Stores v Maher at p. 413, Brennan J., noting that the nature of an estoppel in pais is well established in Australia, went on "A party who induces another to make an assumption that  a state  of  affairs exists, knowing or intending the other to act on that assumption, is estopped from asserting the existence of a different state of affairs as the foundation of their respective rights and liabilities if the other had acted in reliance on the assumption and would suffer detriment if the assumption  were not adhered to".	What is missing by way of evidence in support of the plaintiff's charge that the defendant is estopped from asserting  that the mine was on ML150 and not on ML151 is that going  to  whether  the defendant knew or intended that the plaintiff  would  act on the assumption  that the mine was on ML151.	As to which see also points numbered (4) and (5)  in the  extract  from Franklin v  Manufacturers  Mutual Insurance Limited.	(The reference to ''a mere expression of intention" in that
passage might now be disregarded, but in any event is immaterial to the present issue).	There is no evidence that at the time Mr Yates swore that the mine was on ML151 he knew that the plaintiff intended to move under the Workmen's Liens Act nor that he intended to induce it to do so.
Having received the Notice of Demand under s. 10 of the Workmen's Liens Act in respect of ML151 shortly after
11 December 1990, a clear indication that the plaintiff intended to seek to lodge a lien in respect of the defendant's interest in the lease, should the defendant then have informed the plaintiff that it was seeking to proceed against the wrong property?	There is no evidence that at that stage the defendant had recognised that it had made a mistake as to the title of the property upon which the work was carried out by the plaintiff.	(It cannot be assumed that Mr Yates was deliberately attempting to mislead the Court or the defendant when he swore on 20 November that the mine was on ML151).	On the material before me, I can see no evidence as to when it was or by what means it was that the defendant became aware of the true position.	If there was a duty to speak out then it is quite uncertain when that duty arose.	There is insufficient evidence to enable the necessary findings of fact to be made to consider the estoppel question.
The Demand & Procedure pursuant to s. 10


On 11 December 1990 the plaintiff executed, under its Common Seal, a "Notice of Demand under s. 1011      of the Act addressed to the defendant in relation to the sum of approximately $3m "being a portion of the contract price which you owe it as at 10 October 1990 ... "in	respect of Mineral Lease No. 151.	The defendant said it received that document on 14 December.		The Registrar General forwarded notice that the lien had been registered to the defendant under cover of his letter of 18 December.	The writ in this first set of proceedings was issued on 18 December 1990.	I do not spend any time in respect of these matters since it is now common ground that none of the work done by the plaintiff was done on ML151.

As to ML150, a Notice of Demand in the same terms as that given in respect of ML151, was executed under the Common Seal of the plaintiff on 25 February 1991, and notice of its registration was given by the Registrar General to the defendant in a letter dated 7  March 1991.	This second notice was followed up by the issue of a writ on 20 March 1991.

Section 10(1) and (2)(a) of the Workmen's Liens Act read as follows:

1110( 1)		A lien under this Act with regard to land shall be available only if registered before




10(2)
 the expiration of twenty-eight days after the wages or contract price in respect of which such lien has arisen shall for the purposes of this section have become due.

Any wages or contract price shall for the purposes of this section be deemed to have become due -

(a)		If unpaid for seven days after the same (being payable) shall have been demanded by notice in writing, signed by the person claiming the same and given to the person liable to pay the same, or posted in a registered letter addressed to him at his usual or last known place of abode in South Australia."



Pursuant to s. 15 of the Act every lien under it shall cease unless an action is brought against the owner or occupier for enforcement of the lien within 14 days from registration.

Since no debt has accrued due by the defendant to the plaintiff it cannot be deemed to have become due simply by the process of service of a Notice of Demand under s. 10. As King CJ. observed in Longreef Pty Ltd v Leighton Contractors "I cannot subscribe to the view that a notice under s. 10 can alter the contractual relations of the parties to the extent that a party becomes liable, by force of the notice, to pay an amount which he is not at the time liable to pay under the terms of the contract.	There is nothing in the statutory provisions to suggest that so drastic an interference with contractual rights and liabilities was intended".	The defendant attacked the procedures under s. 10 upon other grounds, for example,


claiming that the various letters written making claims during the period from June to September 1990 amounted to demands within the meaning of s. 10 and thus a period of 28 days referred to in ss (1) had expired long before registration of the lien.	I do not accept that argument.
There is nothing about those early letters outlining claims which would indicate that they were meant to constitute a demand under s. 10 of the Act.	The statutory scheme (in whatever circumstances it may be implemented) at least requires that any demand under s. 10 be identified as such.



In any event, in Leichhardt Development Co Ltd v Pipeline Properties Pty Ltd (1989) 62 NTR 1 Asche CJ. and Angel J. held that the notice procedure contained in
s. 10(2)(a) of the Act provides one method of calculating when the wages or contract price owing to a subcontractor becomes due, but is not the only method.	Accordingly, if the plaintiff could demonstrate that there was a debt which had accrued due without regard to the procedures provided for ins. 10 then it would be open to it to have its lien registered, but that is not the case here.	Since  this matter was argued there has been brought to my attention the decisions of the Full Court of the Supreme Court of South Australia in Marriott Industries Pty Ltd v Mercantile Credits Limited and Longreef Pty Ltd v Leighton Contractors (both unreported and delivered 30 May 1991) which expressly declined to follow the decision of the Court of Appeal of
the Northern Territory.



Would this be an appropriate case to exercise a discretion under s. 32?

The case in support of this application on the part of the defendant is based upon the speculative evidence as to difficulties which the defendant may face in financing its future operations if the lien remains in place.	A Court would require much firmer evidence as to prejudice than that.	It is not good enough for an applicant seeking relief under s. 32 to simply rely upon what it is thought the prejudice might be if it follows a particular course.		The interests of justice require that where a lien has been properly registered then the interests of the lienor must be preserved unless the lienee can show distinct prejudice and to a degree necessary to cause the Court to grant it the remedy sought.


Orders


I will hear counsel as to the appropriate orders to be made.

