JOHNSON	v.	SANTA	TERESA	HOUSING	ASSOCIATION	INC	and JAMIESON

In The Supreme Court of the Northern Territory of Australia Mildren J.
11 to 13 and 22 November 1991 at Alice Springs

NEGLIGENCE:			motor	vehicle ·accident		quantum	agreed liability	in		issue		-	whether	defendants	liable		-	first defendant		vicariously		liable	for	negligent	driving	of second defendant - first defendant employer of plaintiff - no breach of non-delegable duty of care



CONTRIBUTORY	NEGLIGENCE: plaintiff not wearing seat belt - seat belt did not function - no contributory negligence


PRACTICE	AND	PROCEDURE:	pleading	employer	claims workmen's compensation payments to be deducted from damages
- not raised in Defence - employer claimed entitlement to statutory indemnity - need for contribution notice to raise issues	of	contribution	or	indemnity	between	defendants issues not properly raised py pleadings - amendment offered but not sought - relief refused



STATUTORY INTERPRETATION:

Motor Accidents (Compensation) Act, s.5 - whether plaintiff a 'resident of the Territory' - whether sufficient for intention to reside in Northern Territory to  be formed after arrival in Northern Territory

Law	Reform	(Miscellaneous	Provisions)	Act,		s.22A abolition of rule in Lister v. Romford Ice & Cold Storage Co. Ltd.	by	Statute	-		statutory		indemnity		to	driver	of motor		vehicle		by	s.6		of	Motor	Accidents		(Compensation) Act - statutory indemnity to driver from employer under Law
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No. 33	of 1987 BETWEEN:
LAWRENCE MARK JOHNSON
Plaintiff

AND:
SANTA	TERESA	HOUSING ASSOCIATION INC and DAVID JAMIESON
Defendants

CORAM: Mildren J.

REASONS FOR JUDGMENT
(Delivered 22 November 1991)

This is an action for damages arising out of a motor  vehicle accident which occurred on the Santa Teresa Road near to the Santa Teresa Mission on 29 June 1984. The quantum of the Plaintiff's damages were agreed at $50,000, inclusive of interest to the date of trial. This left to be resolved firstly whether the Defendants or either of them
were liable to the Plaintiff in law and, Jamieson	was	so	liable,	whether	he	was indemnity		from	the	Defendant		Santa
 if the Defendant entitled to an Teresa Housing
Association Inc. ("the Association"). Other relief was also sought as between the Defendants by their counsel, but for reasons which later appear, in my opinion that relief is  not able to be sought in these proceedings.

I find the following facts proved. The Plaintiff was on 29 June 1984, an employee of the Association. He was a plumber by trade, and was engaged in about May 1984 to perform drainage work on new dwellings being constructed by the Association at Santa Teresa in the Northern Territory. The Plaintiff was provided accommodation by the Association at Santa Teresa Mission. The Defendant Jamieson, was a carpenter employed by the Association, and was also
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provided accommodation by the Association at the Mission. Jamieson was employed in carpentry work on the same houses. The new houses were on the east side of the Mission.

On the morning of the accident, the Plaintiff and Jamieson together went and got into a Nissan Cabello Truck owned by the Association and which was provided to Jamieson by the Association to provide transport for him, the Plaintiff and others to got to the work site each day, and as a vehicle  to cart equipment and materials needed on site. It is not clear from the evidence whether the vehicle had been parked in a truck yard at the Mission over night or whether the vehicle had been parked near the accommodation  provided, but in any event the Defendant Jamieson, the Plaintiff  and a third person who was also a carpenter, were all in the vehicle proceeding towards the work site when the accident occurred. At the time of the accident, the Defendant Jamieson was the driver and the Plaintiff and the other carpenter were passengers.

The work site was at a place a couple of kilometres or so east of the Mission. The streets inside the Mission were bituminised, and the road which the vehicle took followed a bitumen road for a while, until the bitumen ran out. There was then an unpaved road to the work site.  Whilst proceeding along the road near the end of the bitumen and the beginning of the unpaved surface, the truck collided with a pile of rocks and earth which had been left on the roadway. The pile of rocks and earth was about two metres high and about three metres in diameter. As a result of the collision, the Plaintiff sustained personal injuries which resulted in his enduring pain and suffering and loss of amenities of life in respect of which the agreed quantum of damages relate.

There was no evidence as to who put the pile of earth  on the roadway or how it got there. There were no trucks seen in the vicinity, and there were no warning signs of any  kind erected. There was no evidence as to who was the owner


or occupier of the land on which this portion of the road was built, or who owned or had care or control of the road. There was some evidence that some Aboriginal people at the Mission were involved in a plan to bitumise the road, but the evidence was too vague for me to draw the inference  that the persons responsible for placing the pile onto the roadway were the servants or agents of the Association.

I am unable to find precisely the exact location of the pile, other than that it was near the end of the bitumen, but whether it was left on the dirt surface or on the bitumen surface of the road, or partly on both, was not clear.

I find that the Defendant Jamieson did not see the pile of dirt and drove straight into it. The reason he did not see the dirt was because he was travelling directly  east and the rising sun which was on the horizon obscured his  vision. There were, as I have mentioned before, no warning signs and the colour of the dirt was the same as the non bituminised road surface. However the road prior to the  pile of dirt had been reasonably straight for about a kilometre, and according to Jamieson, he was travelling at between 30 to 40 kilometres per hour, but could see 10 to
20 metres ahead of him. Johnson also gave evidence that he did not see the pile of dirt; because of the glare of the sun, he had looked away. Jamieson in cross-examination was asked:

"On the day in question, that is the day of the accident, when you were travelling along from the accommodation to where the pile of dirt was on the road, could you see any of the roadway in front of your vehicle? --- Well yes.
How far in front of your vehicle could you see? -- Far enough to stay on the road.
Well,	can	you distance? ---
 give	us	some	estimation	of

Twenty metres - ten to twenty metres.
You continued to drive at the same speed up until the point of impact with the pile of dirt?
That's right. There was no warning at all."

And he was also asked in cross-examination:
Is this the situation that even if the sun had been interfering with your vision you would expect to be able to drive straight down the road and not come into contact with anything?
That's right, yes."

I find that Jamieson did not keep a proper lookout and was travelling at an excessive speed for the road conditions at the time. The problem of the glare was a bad one, but he could have avoided that problem with sunglasses, or by reducing his speed further. Although not travelling very fast, his vision ahead would not allow him enough time to react to the pile of dirt or to anything else on the road once he had seen it. In this case, he did not see the dirt at all, and could not have been looking ahead. I therefore find that Jamieson was guilty of negligence. I also find that the vehicle used was the Defendant Association's and that it was used by Jamieson for a purpose authorised by  his employer and for his employer's purposes - to get himself, the other men, and equipment needed  (as well as the vehicle) to the site. Accordingly,. the vehicle was being used in the course of Jamieson's employment with the Association, as it was an act done to further the main purpose of, or at least a purpose incidental to, that employment and was authorised by the Association: see Bugge
	Brown (1918-19) 26 CLR 110, especially per Isaacs J. Accordingly, the Defendant Association is  liable vicariously for the negligence of Jamieson, and the Plaintiff is entitled to judgment against both Defendants.


However, a point which has arisen is that the Defendant Association claims that the Plaintiff is not entitled to recover any damages because of the provisions of s.23(4) of the Workmen's Compensation Act. That section is in the following terms:
"A workman who recovers damages (other than damages for pain and suffering or loss of amenities of life in respect of the injury to a resident of the Territory, within the meaning of the Motor  Accidents (Compensation) Act, in or as a result of an accident, within the meaning of that Act, that occurred in the Territory) from his employer in respect of an injury shall not be entitled to  compensation or any payment under this Act in respect of the same injury and any sum received by him under this Act in respect of that injury prior to the award of the damages shall be deducted from the amount of the damages recoverable from his employer."

Mr Downs, on behalf of the Association,  sought to argue that the Plaintiff had not proved he was a "resident of the Territory" (as defined), and had not proved that the injury was in or as a result of an "accident" (as defined).

At the time of the accident, s.5 of the Motor Accidents (Compensation) Act provided (relevantly) as follows:-
115.	ABOLITION OF CERTAIN COMMON LAW RIGHTS

	Subject to sub-section (2), no action for damages shall lie in the Territory in respect of the death of or injury to a resident of the Territory in or as a result of an accident that occurred in the Territory.


	Subject to subsection (3), nothing in sub-section (1) deprives a person from the right to bring an action for damages for pain and suffering or loss of amenities of life."


In my opinion, the pleadings did not properly raise this issue. In Wickham v. Tacey (1985) 36 NTR 47, O'Leary J. (as he then was) held that, in order to recover damages other than for pain and suffering and loss of amenities of life, the plaintiff needs to plead and prove that the plaintiff was not a resident of the Territory, or, that the injury  was not the result of "accident" as defined which occurred within the Territory. The Statement of Claim in this case pleaded that the Plaintiff at all material times was a resident of the Territory. There was no pleading one way or the other as to whether the injuries were the result of an
aceident as defined. For the reasons given by o I Leary  J.  ,  the Plaintiff could only recover damages for pain and suffering and loss of amenities of life, based on the allegations contained in the Statement of Claim.

If, therefore, the Defendants wished to show that the Plaintiff was not a resident or that the injuries were not the result of an accident, or to put it another way, if the Defendant Association wished to raise as an issue that the Defendant was entitled to have the workmen's compensation paid deducted from the claim, the relevant allegations should have been pleaded by the Defendant Association  in its Defence. In particular, in my opinion, it was necessary for the Association to have pleaded that the Plaintiff was not a "resident" as defined, or that the injuries were not as the result of an "accident" as defined, that prior to  the award the Plaintiff had recovered compensation made under the provisions of the Workmen's Compensation Act, and that the compensation so awarded was deductible from any damages to be awarded pursuant to s.23(4) of the Workmen's Compensation Act. This flows not only from Wickham v. Tacey but also from Rules 13.07(1)(b) and (c) of the Supreme  Court Rules which are in the following terms:-
"A party shall, in a pleading subsequent to a statement of Claim, plead specifically a fact or matter which -
	(not relevant)
	if not pleaded specifically, might take the opposite party by surprise; or
	raise a question of fact not arising out of the proceeding pleading."


Mr Reeves, for the Plaintiff, objected to Mr Downs' submission, relying primarily on Rule 13.07(1). I should make it clear that there was no pleading of the kind I have referred to in the Association's Defence. Even the Plaintiff's pleading that he was at all material times a resident of the Territory for the purposes of the Motor Accidents (Compensation) Act was not denied - only not admitted - by the Association's Defence. I therefore upheld Mr Reeves' objection, invited Mr Downs to apply to amend
his pleadings, and pointed out to him the decision of the High Court in Clough and Rogers v. Frog (1974) 4 ALR 615 on the duty of a trial judge to amend a pleading even at a  late stage. Mr Downs applied for a short adjournment to consider his position which I granted. He later declined to amend his pleadings, and indicated to me that he did not wish to take his submission based on s.23(4) of the Workmen's Compensation Act any further. I therefore am unable to find that there is any reason based on s.23(4) of that Act why the Plaintiff should not be awarded the amount of the agreed damages of $50,000 (including interest to the date of trial).

It is not necessary, in my opinion, for me to make any finding, therefore, on whether or not the Plaintiff was a resident of the Territory within the meaning of the Act. However, in case I am wrong, I will state my reasons for concluding that the Plaintiff was in fact a resident of the Territory. Section 4 of the Motor Accidents (Compensation) Act defined 'resident of the Territory' to mean,  in relation to an accident occurring in the Territory, "a person who has resided in the Territory for a continuous period of six months or who has entered the Territory with the intention of so residing."

The facts do not support a conclusion that at the time of the accident, the Plaintiff had resided  in the Territory for six months. Despite the use of the words "has resided" instead of "had resided" in the definition, I consider that the intention of the legislature was to require at  least six months' continuous residency prior to the date of the accident, and it is not sufficient for there to be a total of six months' continuous residency by including time spent in residence both before and after the accident.

As to the alternative concept of residency, it is not necessary in my opinion for the intention to live in the Northern Territory for at least six months, to have been formed prior to or simultaneously with arrival in the
Territory. It is sufficient if the intention so to reside existed at the time of the accident. The decision of  Forster C.J. in Bassett v. Bassett (1983) 24 NTR 9 is not contrary to this view. It would be amazing if the test of residency depended solely upon intentions formed  at the time of entering the Territory. This would mean that a person who entered the Territory intending to stay for a week but who decided to stay permanently after entering the Territory would not be a resident until the relevant six month period had elapsed, whilst a person who entered the Territory intending to stay permanently,  but who changed his mind after he arrived, was a Territory resident. I do not think the legislature intended such a  capricious result. Mr Downs submitted that I should find that the Plaintiff was an itinerant worker, who moved from one State to another and one job to another frequently, and that consequently I should disregard the Plaintiff's evidence to the effect that when he came to the Northern Territory from the Gold Coast in about March of 1984, he intended to stay here "for years." I reject that submission. I consider that the Plaintiff's past work history does not demonstrate that he tended not to stay in one place for very long. On the contrary, the evidence tends to suggest a pattern of moving from Queensland to another State for periods  of at least one year or longer. Secondly, the Plaintiff came to the Territory under the Commonwealth Employment Service Relocation Assistance Scheme to live and work more or less permanently here; the Plaintiff had also  obtained employment with G & J Dona, plumbers, of Alice  Springs before being employed by the Association, and when the Plaintiff obtained employment with the Association, his understanding was that that employment would  last for six to eight months. Accordingly, I find that, for the purposes of the Motor Accidents (Compensation) Act the Plaintiff was a resident of the Territory within the meaning of the Act.

Although contributory negligence was pleaded for failing to wear a seat belt, the evidence before me was that the seat belt did not function and no evidence was lead as to
whether even if a seat belt had been worn, the Plaintiff's injuries would have been any different. I therefore find that the Defendants have failed to prove that the Plaintiff was guilty of any negligence which caused or contributed towards the accident or the injuries which he sustained in it.

I therefore enter judgment in favour of the Plaintiff against both Defendants in the sum of $50,000.

I turn now to consider the issues between the Defendants. The Defendant Jamieson has issued an "Indemnity Notice" claiming indemnity from the Association by reason of s.22A of the Law Reform (Miscellaneous Provisions) Act. No claim for contribution pursuant to s.12(4) and s.13 of the Law Reform (Miscellaneous Provisions) Act has been brought by either Defendant against the other. Mr Downs, for the Association, claimed in his submissions that the Association, far from being liable to provide any indemnity to Mr Jamieson because of s.22A, was itself entitled to an indemnity from Jamieson by virtue of s.22(1B) of the former Workmen's Compensation Act. Mr Nosworthy, counsel for Jamieson, objected to that submission, as no such claim had been pleaded, and upon that objection being taken, Mr Downs retracted that submission. Mr Nosworthy, in  his submissions, suggested that if I were to find that the accident was partly due to the fault of the Association for breach of an independent duty of care owed to  the Plaintiff, I should apportion liability as between the Defendants first, and then order that the Association indemnify the Defendant Jamieson for his share of the loss. As I mentioned previously, no such claim had been pleaded. In my opinion it would not be open to me to apportion liability between the Defendants without a contribution notice properly pleading that issue. In any event, in my opinion there is no evidence upon which I could find that the Defendant Association was liable to the Plaintiff otherwise than for its vicarious liability for the careless driving of Jamieson. No doubt whoever put the pile of dirt


on the road was careless in failing to provide any warning signs etc., but I am unable to find that the pile was left there by a servant of the Association. Nor am I able to  find that the Association was in breach of any non delegable duty of care it owed to the Plaintiff as his employer. It is true that the Association owed a duty to provide safe access to his place of work, but there is simply no evidence upon which I could find that the dumping of the pile of dirt on the road was reasonably foreseeable by the Association.

The issue between the Defendants is therefore confined to whether or not the Defendant Jamieson is entitled to indemnity from the Association. Section 22A of the Law Reform (Miscellaneous Provisions) Act (hereafter called "the Law Reform Act") provides:-
11 22A.	RIGHTS IN CASES OF VICARIOUS LIABILITY

"(1)  Notwithstanding any  other  law in force in the Territory, or the provisions, express or implied, of a contract or agreement, where an employee commits a tort for which his employer is vicariously liable -

( a)	the	employee indemnify	the the vicarious employer; and
 shall not be liable to employer in relation to liability incurred by the

(b)  unless  th  employee  is  otherwise entitled to indemnity in relation to his liability, the employer shall be liable to indemnify the employee in relation to the liability incurred by the employee,
arising from th	commission of the tort.
11 ( 2) Where an employer  is proceeded  against for the tort of his employee, and the employee is entitled in pursuance of a policy of insurance or contract of indemnity to be indemnified in relation to a liability that he may incur in relation to the tort, the employer shall be subrogated to  the rights of the employee under the policy or contract in relation to the liability incurred by the employee, arising from the commission of the tort.

"(3) Where a person commits  serious  and wilful, or gross, misconduct in the course of his employment and the misconduct constitutes a tort,
sub-section (1) shall not apply in relation to the tort."

Although this section was not in force at the date of the accident, having been inserted into the Act by s.2 of the Law Reform (Miscellaneous Provisions) Amendment Act 1984,
by s.3 of that Act, s.22A applies to all torts whether cornmitted before or after 12 July 1984 when the amending Act came into force.

The Defendant Jamieson seeks indemnity from the Association pursuant to s.22A(l)(b). The Association says that Jamieson is not entitled to the indemnity granted by that subsection because Jamieson 'is otherwise entitled to indemnity in
relation	to his
Motor	Accidents
 liability'	and
(Compensation)
 it	points	to s.6	of the
Act	(hereafter	called "the
MACA Act") which then provided as follows:-

116 .	OFFICE TO INDEMNIFY CERTAIN PERSONS
	Subject to sub-section (2), where a person is liable to pay damages in respect of the death of or injury to any person in or as a result of an accident -


	that occurred in the Territory and at the time of that accident the first mentioned person was in control of a motor vehicle other than a Territory motor vehicle; or


	that occurred in any place, whether or not in the Territory, and at the time of that accident the first-mentioned person was -
	the owner of a Territory motor vehicle involved in the accident and in respect of which he was so liable; or


	in control of a Territory motor vehicle,


the	Office	shall	indemnify	him	or	his	personal representatives to the extent of his liability.

	The Office is not bound to indemnify a person under sub-section (1) where that person is already indemnified under any contract of insurance

or under the law applicable in the place where the accident occurred."

The argument of the Association was that the Office (the Territory Insurance Office) had a positive duty to extend indemnity to Jamieson either under s.6(1)(a) or s.6(1)(b)(ii) depending on whether or not the vehicle was a "Territory motor vehicle" as defined by that Act. Jamieson claimed that as he was entitled to indemnity under s.22A of the Law Reform Act, the Office was not bound to indemnify him under s.6(1) of the MACA Act: see s.6(2) of the MACA Act. Thus the issue which falls to be determined is whether Jamieson is entitled to indemnity under s.6(1) of the MACA Act or under s.22A(l)(b) of the Law Reform Act.

In order to resolve this issue it is necessary to say something of the history of s.22A of the Law Reform  Act. The section is modelled on s.27c of the Wrongs Act of the State of South Australia, and was passed in July 1984 following a report to the Attorney-General dated March 1980 by the Northern Territory Law Review Committee which recommended that the rule in Lister v. Romford Ice & Cold Storage Co Ltd [1957] AC 555; [1957] 1 All ER 125 be abolished. In Lister, an employer who was held to be vicariously liable to an injured plaintiff for  the negligent driving of his servant, was by a majority of the members of the House of Lords held to be entitled to an indemnity from his servant. All members of the House of Lords held that the employee driver of a motor vehicle was under a contractual duty to his employer to exercise reasonable skill and care in driving the vehicle, and that prima facie, he was liable to his employer in damages for breach of contract if he should fail to exercise that skill and care, and if, as a result of his failure, the employer was held liable in damages to a plaintiff. Lord Morton of Henryton also held, in agreement with the trial judge, that the employer was entitled, as a concurrent tortfeasor, to recover full contribution from the negligent employee under the U.K. Law Reform Act (the equivalent is s.12(4) and s.13
of the Northern Territory Law Reform Act), whilst Viscount Simonds said that he saw no reason to doubt that this was so. Their Lordships were divided in opinion as to whether the employee's contract of employment contained an implied term that the employer would ensure that the driver was protected by insurance, a bare majority denying the existence of such a term. The purpose of s.22A of the Law Reform Act was to overcome the undesirable consequences of the House of Lords' decision in Lister. Clearly, the intent of s.22A of the Act is to preclude the employer from claiming any indemnity from the employee either on the basis of a breach of a contractual term, or on the basis of a claim for contribution under s.12(4) and s.13 of the Law Reform  Act: c.f.  McGrath  v.  Fairfield  Municipal  Council (1985) 156 CLR 672; and hence the reference in s.22A{l) to "notwithstanding any other law in force in the Territory." But s.22A went further. Not only was the right to an indemnity in favour of the employer abolished, but, except in limited circumstances, one of which is where the employee is otherwise entitled to indemnity in relation to his liability, the employee is entitled to an indemnity from his employer in relation to the liability incurred by the employee arising from the commission of the tort. Thus not only was the rule in Lister abolished, it was in effect reversed, except in those limited circumstances to which I have referred. But this did not mean that employers were unjustly left with liabilities from which they had no protection. Under the Workmen's Compensation Act, s.18{l), which was in force in 1984, every employer was required to obtain from an insurer approved for the purposes of that Act a policy of insurance or indemnity for an amount of at least $200,000 in respect of his liability independently of that Act for an injury to a workman in his employment. Section 18{3) provided for a statutory form of policy. Neither that form of policy nor the Workmen's Compensation Act conferred any indemnity upon a worker whose casual act of negligence caused injury or loss to a fellow worker. Thus, whilst the employer was required by law to be insured against such a risk, not only was the employee whose
negligence gave rise to such a claim not so insured, but that employee was liable to be sued for indemnity by his employer (or by his employer's insurer exercising its rights of subrogation under the policy and suing in the employer's name). Thus s.22A of the Law Reform Act was designed to ensure that the ultimate liability would rest with the worker's employer and the employer's worker's compensation or employer's indemnity insurer.

At the time s.22A of the Law  Reform  Act  was passed, the   MACA Act had been  in force  for about five years.  It may seem odd that s.22A did not specifically deal with s.6 of the MACA Act. Indeed it is odd that the draftsman of s.22A should model that section on s.27c of the South Australian Wrongs Act given that there were considerable differences between the statutory schemes relating to road accidents operating in the Northern Territory and in South Australia. The South Australian scheme was a true system of compulsory third  party  insurance; whereas the scheme under the MACA  Act could not be so described at all. Thus in the Northern Territory a driver or owner of a motor vehicle was not entitled to indemnity under a policy of insurance for damages for personal injuries suffered by the victim of a negligent driver, any indemnity being purely  statutory. Thus questions of double insurance, which sometimes arose  in other States where the employer was entitled to  indemnity both under a compulsory third party motor vehicle policy as well as an employer's indemnity policy, could not arise in the Northern Territory, and if such  questions arose at all elsewhere, it was usually, if not invariably, between insurers under those types of policies. This may provide an explanation for the matter of the precise relationship between s.22A  and  s.6  of the MACA  Act  not being more carefully spelled out by the draftsman but it does not assist in determining the resolution of the issue in question.

Mr Downs addressed a number of submissions designed to show that the employer was not liable under s.22A. First he
submitted that Jamieson was not indemnified under  a contract of insurance or under a law applicable  in the place where the accident occurred. It is clear  that Jamieson was not at any time entitled to indemnity under a policy of insurance. Mr Downs submitted further that Jamieson was not entitled to indemnity "under a law applicable in the place where the accident occurred" and that these words meant in effect, 'a place other than the Northern Territory where the accident occurred.' I  am unable to give s.6(2) of the MACA Act such a meaning. In  the first place such a construction of s.6(2) involves reading words into s.6(2) which are not there; secondly, it is not necessary to do so to give effect to the literal meaning of the words chosen by the legislature. To read the words of s.6(2) to refer to the laws of any  place, including the Northern Territory, if that is the place  where the accident occurred, does not, in my opinion, lead to any absurdity or inconvenience. Prima facie it seems to me that the words of s.6(2) are apt to cover a person who has a right to a statutory indemnity under another law of the Northern Territory. Mr Downs further submitted that the construction he favoured was supported by the opening words of s.22A(l), viz., "Notwithstanding any other law in force in the Northern Territory," but it seems to me that the purpose of those words is to limit s.12 and s.13 of the Law Reform Act, and has nothing to do with the proper interpretation to be given to s.6(2) of the MACA Act.

Next, Mr Downs submitted that under s.6(1) of the MACA Act, the Office was bound to indemnify Jamieson, but s.6(2) gave the Office a discretion not to indemnify a person who falls within the criteria therein referred to. On other words,  the primary obligation was to be found in s.6(1), which was expressed in mandatory terms, viz., "the Office shall
indemnify directory indemnify of s.6(2)
 him;"	whereas	the	language		of		s.6(2)	was in	nature,	viz.,		"the		Office	is	not	bound		to
11	Mr Downs further submitted that the effect was that unless  and  until the Office took some
action	to	indicate	that	it	was	not	extending	indemnity
because of s.6(2), the primary obligation under s.6(1) remained. As there was no evidence that the Office had declined indemnity to Jamieson, Mr Downs submitted that Jamieson was entitled to indemnity under s.6(1); and that, further, it was now too late for the Office to decline indemnity to Jamieson because of its conduct in conducting the defence of these proceedings on his behalf. As to this last contention, there was no plea of estoppel by conduct raised by the Association's Defence to the  indemnity notice, the matter was not explored in evidence, and I decline therefore to consider it. As to the difference in language between the two subsections, it is my view that if the Office is not obliged to indemnify Jamieson because of s.6(2), this leads to the conclusion that Jamieson is not "otherwise entitled to indemnity" within the meaning of s.22A(l) of the Law Reform Act. Therefore I do not think it is helpful to analyse the problem by reference to the mandatory/directory approach suggested by Mr Downs. But  even if I am wrong in disposing of Mr Downs' argument on this ground, the. argument overlooks the opening words of s.6(1), which are "subject to  sub-section  (2)." Consequently I do not accept Mr Downs' major premise, that the primary obligation was to be found in s.6(1); nor do I accept his submission that it was up to Jamieson to show he had been declined indemnity. In my opinion it is sufficient for Jamieson to show that the Office is not bound to indemnify him because of the existence of another indemnity of the kind referred to in s.6(2).

Mr Nosworthy for the Association submitted that Mr Downs' submissions in effect involved an implied repeal of s.6(2) of the MACA Act, by s.22A(l) of the Law Reform  Act. I do not think that Mr Downs went so far in his submissions, but if he did, I agree with Mr Nosworthy that there is no implied repeal. There is a presumption that Parliament does not intend an implied repeal, and the maxim leges posteriores priores contraries abrogant applies only where the two enactments, or the provisions of the two enactments in their application to particular cases, are wholly
inconsistent: see Goodwin v. Phillips (1908) 7 CLR 1 at 7 per Griffith C.J. There is no implied repeal if the two provisions can be read together; and in any event, as in this case, the later act, the Law Reform (Miscellaneous Provisions) Act 1984,  is a general Act and the MACA Act is a special Act, the provisions of the special Act are to be read as a proviso to the general Act: generalia speciali bus non derogant. On this basis, any inconsistency between the two provisions would be resolved by construing  s.6(2) of the MACA Act as a proviso to s.22A(l) of the Law Reform Act. Consequently, any inconsistency between the two provisions would be resolved by determining that s.22A(l) did not affect s.6(2) of the MACA Act, so that the words "unless the employee is otherwise entitled  to indemnity" are read as being subject to a proviso  to the effect that an employee driver of a motor vehicle whose employer is vicariously liable for his tort is not so  otherwise entitled to indemnity.

Mr Nosworthy submitted, in effect, that s.22A(l)(b) must be read as referring only to an indemnity granted by a policy of insurance or contract of indemnity, because otherwise a lacuna would exist in s.22A(2) which does not provide a right of subrogation where the indemnity is statutory. There is much force in this submission, which supports the conclusion which I have reached. In my opinion, the purpose of s.22A(2) is to enable an employer who has been proceeded against for the tort of his employee, and who has paid the
claim, to sue the employee's the	employee's	policy.	The resolve	questions	of	double
 insurer for indemnity under object of s.22A(2) was to insurance which might arise
wholly in favour of the employee's indemnity insurer. Thus the legislature preferred the result arrived at by Sholl J. in Dawson v. Bankers  &   Traders Insurance Co. Ltd. [1957] VR
491 at 506 (where the whole loss was ultimately borne  by the third party insurer) to the result apparently preferred by the High Court in Commonwealth & General Insurance Co. Ltd. v. G.I.O. (N.S.W.) (1973) 47 ALJR 612, where the loss was  held  to  be  borne  between  the  insurers  equally in
accordance with the principles of contribution which apply in insurance law wherever there is double insurance. This was the result preferred even though that result depended upon the correctness of Lister's case, which  was essential to Sholl J' s reasoning. (See generally, Sutton, "Insurance Law in Australia and New Zealand," paras 12.27-12.33 for a discussion of these cases). The failure of the legislature to extend s.22A(2) to cases where the indemnity was of a statutory kind indicates an intention by the legislature to confine s.22A(1)(b) to inde.mnities other than indemnities of a statutory kind. Indeed, if the legislature  had intended that the whole risk should be borne by the Office, one would have expected Parliament to have included a reference to statutory indemnities in s.22A(2).

In my opinion the key to this problem lies in the fact that the Association is entitled to indemnity under its policy of insurance issued under s.18(1) of the Workmen's Compensation Act. Consequently  it clearly is not entitled to indemnity itself as the owner of the vehicle under s.6(1) of the MACA Act because of s.6(2) of the MACA Act. There is nothing in s.22A of the Law Reform Act which affects this conclusion. One of the purposes of s.22A of the Law Reform Act was to ensure that a worker could not be sued if his negligence resulted in his employer being held vicariously liable. Thus, ·s.22A(l)(a) had the effect that his employer, or the insurer exercising the employer's rights of subrogation, could not sue a worker who was entitled to indemnity under s.6(1) of the MACA Act. The purpose of s.22A(l)(b) was to ensure that the employer (and hence his insurer) indemnified the employee unless that employee was otherwise indemnified. It would be an absurd result if the employer was unable to seek indemnity for his vicarious liability under the MACA Act, but the employee was required to be indemnified under the MACA Act. Clearly this would have brought about a result that, whenever there was a motor vehicle accident of this kind where the Office was not the insurer under the Workmen's  Compensation  Act, the plaintiff could recover his loss wholly from either the
Office or the insurer, and there was no right of the  insurer or the Office (whichever paid the loss) to seek contribution from the other because, even if a right to contribution exists as between an insurer and the administrator of a statutory scheme such as the Office, which I doubt, there would be no party entitled  to indemnity from both the Office and the insurer.  It could not have been the intention of Parliament to have repealed the right of the employer's indemnity insurer  to make a full recovery against the Office in these circumstances based on the principle of Lister's case, and at the same time to have replaced that with a system which left it to the plaintiff to decide where the loss fell.

In conclusion, it is my opinion that the intention of the legislature was that the loss was to be borne by the employer and ultimately his insurer. This is consistent  with Mr Nosworthy's submission to the effect that the indemnity referred to in s.22A(l)(b) did not include a statutory indemnity, which I accept, and also it is consistent with the overall object of the MACA Act and the related Acts which came into force with it, which was to abolish, as far as possible, common law actions and replace those actions with a no-fault scheme in respect of injury  or death as a result of motor vehicle accidents, as a means of controlling the cost of· contribution fees paid by the owners of motor vehicles at the time of registration or re registration of their vehicles and which are paid to the fund administered by the Office out of which claims have to be met. It would not be consistent with the objective of keeping contribution fees paid by motorists to a minimum if a loss which had to be paid by the Office in these circumstances could not be recouped. I therefore conclude that the proper interpretation to be given  to s.22A(l)(b) of the Law Reform Act is that the employee driver of a  motor vehicle who commits a tort for which his employer is vicariously liable is not 'otherwise entitled to indemnity in relation to his liability' because the Office is not bound to indemnify him pursuant to s.6(2) of the MACA Act.
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Therefore the Defendant Jamieson is entitled to indemnity from the Association against any amount which Jamieson is called upon to pay to the Plaintiff by reason of the judgment in favour of the Plaintiff in these proceedings, and I order accordingly.

I will hear the parties as to costs.

