
R v TROTT & NOBBS

Supreme Court of the Northern Territory of Australia Asche CJ
10, 11, 12 and 13 December 1991 at Darwin


CRIMINAL LAW - Robbery - violence - whether must be directed towards the obtaining of a specific thing - s.211 Criminal Code


Dicta in
Kaminski v R [1975] WAR 143, not followed

Statutes referred to:

Criminal Code (1983) NT Criminal Code (1913) WA



Counsel for the Crown: Solicitor for the Crown:
 
P.	Murphy
Office of the Director of Public Prosecutions

Counsel for the Accused (Trott):	G. Schneider
Solicitor for the Accused (Trott)·: Northern Territory Legal
Aid Commission
Counsel for the Accused (Nobbs):	R. Coates
Solicitor for the Accused (Nobbs): Northern Territory Legal
Aid Commission





LOCAL (NTR)
jas91016
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

,
No. sec 96-96 of 1991


BETWEEN:
THE QUEEN AND:
JOHN GARRY TROTT and MICHAEL JAMES NOBBS



CORAM:	ASCHE CJ



RULING
(Delivered extempore 11 December 1991 - revised)


(The two accused were charged with robbery.	At the conclusion of the case for the prosecution it was submitted by counsel for both accused that one essential element in the Crown case was absent.)

For the purpose of the submission made by
Mr Coates and supported by Mr Schneider, I will assume that when the two accused approached the victim they intended to use violence to obtain money; that as a result of the violence inflicted upon the victim he handed them a wallet which did not contain money.



The submission by Mr Coates is that the elements of s.211 are not thereby proved or, perhaps more accurately, what Mr Coates submits is that one specific element is
missing.	Mr C6ates refers to the section which reads, so
►
far as is relevant, in this way:


"Any person who steals and immediately before or at the·-time of his doing so, or immediately after doing so, uses or threatens to use violence to any person in• order to obtain the thing stolen .•. is guilty of a,crime called robbery ..."

It is the submission of Mr Coates that the expression 'in order to obtain the thing stolen' must mean that the violence is directed towards the obtaining of a specific thing - in this case money - and that if something else is thereby stolen, then the violence is not directed towards that object and therefore the offence does not come within the provisions of s.211.

I confess that the interpretation of the section is not easy but I cannot accept the submission of Mr Coates. It seems to me that the words 'any person who steals and immediately before or at the time of his doing so, or immediately after doing so' need to be considered.	One can envisage a situation where a person immediately before the stealing occurs is using violence with an intent to steal a particular object, but he is offered a different object and he then appropriates that object and, within the accepted meaning of the word, "steals" it.	It seems to me that that
situation is a situation in which he has used violence "in order to" obtain the thing stolen.	That is to say, it does not then become important that the thing stolen is not what the assailant originally intended to steal.

►
Indeett, any other interpretation would seem to
create most extraordinary results.	For instance, in the example I think I gave in argument, if a person offers violence to a victim, intending to steal that victim's money, and the victimJ	instead, hands him over a much more valuable diamond ring, it would seem strange that the assailant thereby escapes the provisions of s.211; whereas, if the assailant merely had a general intent to steal anything valuable on the person of his victim, he does not.

It seems to me that the purpose of the words 'in order to obtain the thing stolen', must relate to the whole enterprise in which the particular thing was stolen, rather than to the intent of the assailant at the time he first attacked the victim.

In other words, violence has been used and something has been stolen because that violence has been used.

Whatever the thing stolen consists of, the assailant has used the violence in order to obtain it.	The fact that he obtains something different from what he might
have originally intended to have taken does not, in my view, derogate from the plain situation that in order to obtain whatever it is he has obtained, he has used violence.

The expression is 'in order to', not 'with the
►
intention of', obtaining a particular thing.	That is to say
that the emphasis is not upon the intent of the assailant but rather upon the methods which he is prepared to use to obtain whatever it is he does obtain.


I have been referred to the case of Kaminski v R [1975] W.A.R. 143, and in particular to the remarks of the learned Chief Justice at page 146, where he says:

"In my opinion although it is not for the purpose of this case necessary to so hold, in the crime of robbery, an intention to cause a specific result in the sense of section 28 is also involved in the use of and in the threat to use violence "in order to" obtain the thing stolen or to prevent or overcome resistance to its being stolen."



Section 28 of the West Australian Criminal Code relates to intoxication and one part of it speaks of:	"When an intention to cause a specific result is an element of an offence."

I had originally considered that my view was not necessarily opposed to what his Honour said in the context of examining the terms of s.28.	However, I am now satisfied that there is no real basis upon which I can distinguish
his Honour's remarks, and if his Honour considered that an intention to cause a specific result, that is, to obtain the specific thing stolen, is an essential element of the crime of robbery, I must respectfully disagree.

►
It	seems to me that when one looks, for instance,
at the phrase 'immediately before the stealing', then a situation arises where violence is inflicted upon a particular person immediately before an act of theft.	As a result of that violen e, a particular person produces something.	That something may not be what the original assailant had in mind, but if the original assailant there and then forms the intent to steal that particular object, then it seems to me that violence has been used by him "in order to" obtain that thing, that thing which is stolen.
His specific intent, formed at an earlier point of time, to obtain a particular thing, is not relevant to what he, ultimately, does obtain.

The victim has been, by the violence, placed in a situation where something has been taken from him or offered by him because of the violence used to him.	The person inflicting that violence has used that violence "in order to" obtain the thing stolen.

In my view, therefore, the defence submission on this point must fail.

