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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA

No. 3 of 1995

						BETWEEN:

						BARRY EARNEST DEW AND
						MARK EARNEST DEW AND
						DEW AND ASSOCIATES PTY LTD
								Plaintiff

						AND:

						THE DELEGATE OF THE ANTI-						DISCRIMINATION COMMISSIONER
								First Defendant

						AND:

						THE ANTI-DISCRIMINATION
						COMMISSIONER
								Second Defendant


CORAM:   MARTIN CJ.


	REASONS FOR JUDGMENT

	(Delivered 20 February 1996)

Background

		In these proceedings the plaintiff seeks remedies in the nature of certiorari to quash sundry decisions of the
first defendant, purportedly made by her as the delegate of the second defendant, in the course of the exercise of powers, including discretionary powers, under the Anti-Discrimination Act ("the Act").  The submissions go to every step taken in the proceedings thus far.  An attack is made upon the decisions:

	.	to accept as a complaint under the Act allegations of breaches of the Act by the plaintiffs, 

	.	refusing to provide the plaintiffs with particulars of their alleged breaches of the Act, 

	.	to ignore representations made by the plaintiffs' solicitor, 

	.	that there was prima facie evidence to substantiate the complaint, 

	.	to proceed to conciliation under the Act, 

	.	threatening to issue a direction under s79 of the Act to Mark Earnest Dew, one of the plaintiffs, requiring compulsory attendance at the conciliation,

	.	to conduct the conciliation, 

	.	to conduct a public hearing on the complaint, and 

	.	that the plaintiffs were not entitled to have legal representation or purporting to terminate representation previously approved.  

		Alternative remedies are sought.  In general terms it is contended that the defendants acted ultra vires and failed to afford the plaintiffs natural justice or as it is now called, procedural fairness (Ainsworth v Criminal Justice Commission (1992) 66 ALJR 271).  Pursuant to an order of the Court copies of the initiating process and affidavit in support were served upon the person who complained to the Commissioner, but she did not seek to be joined as a party.


Legal Principles

		In Annetts v McCann (1989-90) 170 CLR 596 at 598 Mason CJ., Deane and McHugh JJ. said: 


		"It can now be taken as settled that, when a statute confers power upon a public official to destroy, defeat or prejudice a person's rights, interests or legitimate expectations, the rules of natural justice regulate the exercise of that power unless they are excluded by plain words of necessary intendment: Commissioner of Police v Tanos (1958) 98 CLR 383, at pp395-396; Twist v Randwick Municipal Council (1976) 136 CLR 106, at pp109-110; Heatley v Tasmanian Racing and Gaming Commission (1977) 137 CLR 487, at pp496, 500; J. v Lieschke (1987) 162 CLR 447, at p456; Haoucher v Minister for Immigration and Ethnic Affairs (1990) 169 CLR 648, at p680.  In Tanos 1958) 98 CLR, at p396, Dixon CJ. and Webb J. said that an intention on the part of the legislature to exclude the rules of natural justice was not to be assumed nor spelled out from "indirect references, uncertain inferences or equivocal considerations".  Nor is such an intention to be inferred from the presence in the statute of rights which are commensurate with some of the rules of natural justice: Baba v Parole Board of New South Wales (1986) 5 NSWLR 338, at pp344-345, 347, 349.  In Kioa v West (1985) 159 CLR 550, at p584, Mason J. said that the law in relation to administrative decisions "has now developed to a point where it may be accepted that there is a common law duty to act fairly, in the sense of according procedural

		fairness, in the making of administrative decisions which affect rights, interests and legitimate expectations, subject only to the clear manifestation of a contrary statutory intention."

		At p604-5 Brennan J said:

		"Judicial review is not designed to control the way in which coroners and other public officers perform their functions:  it is simply an application of the law governing the extent and exercise of a power.  The focus of judicial review is a power created by statute conferred on an authority prescribed by statute.  (It is unnecessary to consider whether the remedies of judicial review are available in respect of an exercise of prerogative power.)  The remedies prohibit the exercise of a power or compel the exercise of a power or hold invalid a purported exercise of a power.  To hold a purported exercise of a power invalid is to deny it the legal effect which, if it were valid, it would have.  An order prohibiting or compelling an exercise of power is made when the intended exercise of the power or the failure to exercise the power is contrary to law; an order holding a purported exercise of a power to be invalid is made when its purported exercise fails to satisfy a condition governing its validity.  The law governing the extent and exercise of a power exists independently of the circumstances which evoke its exercise or the circumstances in which the exercise or purported exercise occurs.  That must be so, not only as a legal truism but as a matter of practical necessity: a repository of a power must know what the law requires for the valid exercise of the power before attempting its exercise.

		The relevant law must be found in the statutory provisions which create the power and confer it on the repository, though the terms of the statute may be expanded by the implication of conditions supplied by the common law.  Thus the common law will usually imply a condition that a power be exercised with procedural fairness to parties whose interests might be adversely affected by the exercise of power.  This is the foundation and scope of the principles of natural justice.  The common law confers no jurisdiction to review an exercise of power by a repository when the power has been exercised or is to be exercised in conformity with the statute which creates and confers the power.  If it were otherwise, the common law would be asserting a jurisdiction to review an exercise of a power contrary to a statutory provision that gives effect to an exercise of the power by the authority in whom it is reposed when it is exercised in conformity with the statute.  It follows that the statute, construed to include any terms supplied by the common law, must define the conditions governing the exercise of a statutory power by a statutory authority. 

		When a writ of prohibition or an injunction is sought to restrain the exercise of a power, the applicant must show that there is a failure to satisfy some condition governing the proposed exercise of the power; for example, that the repository of the power has failed to accord natural justice to a person whose interests are liable to be affected adversely by the proposed exercise.  Whether an exercise of a particular power is so conditioned is a question of law."

		It is with those directions in mind that I approach this case.


The Act - Prohibited Conduct

		The Act came into operation on 1 August 1993, and although following the general pattern established under legislation enacted for the same or similar purposes both by the Commonwealth and States, there are distinctions.  It is an "Act to promote equality of opportunity in the Territory by protecting persons from unfair discrimination in certain areas of activity and from sexual harassment and certain associated objectionable conduct, to provide remedies for persons discriminated against, and for related purposes" (Preamble).  In s3 is set out the objects, which, generally speaking, are an expansion upon the matters referred to in the Preamble, but say nothing about procedures.  In so far as is relevant to this case, the Act prohibits any distinction, restriction, exclusion or preference made on the basis of sex that has the affect of nullifying or impairing equality of opportunity, and harassment on the basis of sex in the area of work (ss19(1), 20 and 28(b)).  In s31 there is provided a long list of what may amount to discrimination in the work area, and it includes, subs(2)(d), treatment of a worker less favourably in any way in connection with work.  Sexual harassment is also prohibited, (see definition "prohibited conduct" s4).  In s22 it is provided that a person shall not in an area of work sexually harass another person, and in subs(2), it is defined as having taken place if a person:

	"(a)	subjects another person to an unwelcome act of physical intimacy;

	(b)	makes an unwelcome demand or request (whether directly or by implication) for sexual favours from the other person;

	(c)	makes an unwelcome remark with sexual connotations; or

	(d)	engages in any other unwelcome conduct of a sexual nature,

	and -

	(e)	the person does so -
	
		(i)	with the intention of offending, humiliating or intimidating the other person; or

		(ii)	in circumstances where a reasonable person would have anticipated the possibility that the other person would be offended, humiliated or intimidated by the conduct; or

	(f)	that other person is, or reasonably believes that he or she is likely to be, subjected to some detriment if he or she objects to the act, demand, request, remark or conduct".

		For the purpose of sub(2)(e)(ii), circumstances that are relevant in determining whether a reasonable person would have anticipated the possibility that the other person would be offended, humiliated or intimidated by the conduct include (a) the sex ....... of the other person (s22(3)).

		There is also an allegation of victimisation which is prohibited (s23), and takes place if a person subjects or threatens to subject another person, or an associate of the other person, to any detriment because that other person:

	"(a)	has made, or intends to make, a complaint;
	
	(b)	has given, or intends to give, evidence or information in connection with proceedings under this Act;

	(c)	has alleged, or intends to allege, that a person has committed an act which would amount to a contravention of this Act; or

	(d)	has done anything in relation to a person under or by reference to this Act."


Procedure under the Act to completion of investigation
		
		A person aggrieved by prohibited conduct may make a complaint to the Anti-Discrimination Commissioner appointed under s6.  In form, a complaint is to be in writing, setting out in detail the alleged prohibited conduct, specifying the respondent, and be lodged with, or sent by post, to the Commissioner who has power to permit the complaint to be amended at any time (s64).  The Commissioner is first charged, within 60 days after receiving a complaint, to accept or reject it and notify the complainant of the decision (s66).  If the complaint is accepted, the Commissioner is to notify the respondent in writing of the substance of the complaint (s70), and to carry out an investigation of the alleged prohibited conduct (s74).  Section 75 enables the Commissioner to conduct an investigation in such manner as the Commissioner thinks fit, but it is to be carried out with as little formality and technicality, and with as much expedition as the requirements of the Act, and a proper consideration of the matters before the Commissioner permit.  The Commissioner is charged to make a thorough examination of all matters relevant to the investigation, and where considered appropriate, to ensure that each party is given a reasonable opportunity to present his or her case.  Upon completion of the investigation the Commissioner is to determine that the complaint is:

	(a)	dismissed; or
	(b)	if satisfied that there is prima facie evidence to substantiate the allegation of prohibited conduct in the complaint proceed to conciliation, or if the Commissioner believes it cannot be resolved by that course, then to proceed to a hearing (s76).

		A determination that there is prima facie evidence to substantiate an allegation of prohibited conduct is a determination which may be damaging to the personal reputation of a respondent, and in the case of a trading company, to its business or commercial reputation (Ainsworth v CJC at p276).  In these circumstances a duty of procedural fairness arises in relation to the investigation.  The power to make the determination requires it.  The determination that there is  prima facie evidence gives rise to power to compel the respondent to attend at conciliation or to take part in a public hearing.  "Conciliation" carries with it the notion that there is a dispute between the parties, being the complainant and the respondent, which is capable of being resolved by agreement (s81(1)).  It is not an avenue for fact finding.  If there is a denial of prohibited conduct on the part of the respondent, a complaint could not be "resolved" by the process of conciliation.  If, in the course of an investigation, a respondent made admissions as to prohibited conduct which did not, for example, cover all of the allegations contained in the complaint, then the complaint could be amended (s64(2)), and the prima facie evidence test being satisfied there may well be a case for proceeding to conciliation on the amended complaint.

The Purported Complaints

		It is claimed in the material that a Ms Ashwood was first employed by one of the plaintiffs, Dew and Associates Pty Ltd at a bookshop in Alice Springs in 1990.   She had advanced to the position of manageress by late 1993 and retained that position until about June 1994.  Mr Barry Earnest Dew and Mr Mark Earnest Dew were directors of the company and Mr Barry Dew its secretary.  I make it clear that these allegations, and those that follow, have not been the subject of any determination, nor is this Court called upon to make any findings of fact in that regard.  

		Ms Ashwood wrote to the Anti-Discrimination Commissioner, prior to 29 September 1994, upon which date the Commissioner wrote to Mr Mark Dew a long letter headed: "Complaint alleging sex discrimination and sexual harassment by Ms Cheryl Ashwood against Mr Mark Dew".  It commences by saying that the letter concerned three complaints under the Act and proceeds: 

		"I am required under the Act to notify you that the Delegate of the Commissioner has accepted a complaint made by Ms Cheryl Ashwood which alleges that you and your company discriminated against her on the grounds of sex and that you sexually harassed her.  In addition, the Delegate has accepted a subsequent complaint of victimisation.  

		Separate correspondence to the same effect will issue to your company in due course".  

		It will be noted that it is alleged that Mr Mark Dew and the Company discriminated against Ms Ashwood on the grounds of her sex, that it was Mr Dew who sexually harassed her, but there is no identification of the party who it is alleged victimised her.  It seems that the letter from the Commissioner to Mr Mark Dew was not intended to be notification to the company, given that separate correspondence was to be issued to it.  A letter in almost identical terms was sent to Mr Barry Dew dated 1 November 1994 referring to a complaint made by Ms Ashwood alleging that he and the company discriminated against her on the grounds of sex, and that he sexually harassed her.  Again, the delegate to the Commissioner indicated that she had accepted a subsequent complaint of victimisation without indicating against whom that complaint was made.  It was said that: "Separate correspondence to the same effect has issued to your company".  The following day a letter was addressed to Mr Barry Dew, as secretary of the company, advising that the delegate of the Commissioner had accepted a complaint made by Ms Ashwood which alleged that the company had discriminated against her on the grounds of her sex and that: "employees or officers of your company sexually harassed her.  In addition the delegate has accepted a subsequent complaint of victimisation by employees or officers of your company".  For these purposes that letter may be taken as being notice to the company of the complaint.  There was no identification of the "employees of officers".  

		In each of the letters to the Messrs Dew there is set out under a heading: "Substance of the Complaints" the allegations made against each of them, and in the letter to the company under the heading "Substance of the Complaints" it is said that: "the complaints are fully particularised in correspondence sent to Mr M Dew and Mr B Dew, copies of which are attached".  As to the company, it was said that "Generally speaking, an employer who tolerates sexual harassment may be guilty of sex discrimination and may be vicariously liable for certain acts of sexual harassment".

		Under the heading: "Substance of the Complaints" there is purported to be given details of the acts allegedly amounting to sexual discrimination, sexual harassment, and victimisation.  They may be summarised:

	1.	That in April and May 1994 Mr Mark Dew started telephoning Ms Ashwood at her home during the evening, the calls were of a personal nature, the conversations generally revolved around relationships and he became "quite familiar" and personal towards her during those calls. 

	2.	That he would question her at work about her whereabouts and personal activities on the previous evening if he had been unable to contact her by phone.

	3.	That she became alarmed about the telephone calls because they had become "personal and intrusive", and became so concerned that she spoke to her church minister.

	4.	"... that these telephone calls in their entirety had an underlying sexual purpose which was unwelcome".

	5.	That she accepted an offer of a $500 loan from Mr Mark Dew in May 1994 and that "it was intimated that depending upon the sexual relationship between you and Ms Ashwood the money would not need to be repaid".  

	6.	That on 30 May he said to her "I don't want you to take this personally but I'd like you to come to Ayers Rock with me for the weekend" and that he wanted her to understand that he was "not thinking about two rooms".  She declined, but she was invited to ring him at home.  During the same afternoon he invited her to dinner, which she also declined.  "Ms Ashwood alleges that these invitations had an underlying sexual purpose, which was unwelcome".

	7. 	She made arrangements to repay the $500 debt.  After the meeting on 30 May and after she handed over the cheque repaying the debt, there was a change in his attitude towards her and her work, whereas previously she could "do no wrong" he then became "overly critical and nit-picking".

	8.	After those incidents she had a meeting with him and Barry Dew and during that meeting she told Mr Barry Dew about Mr Mark Dew's invitation.  She was then subjected to an hour long session of verbal abuse, criticism and bullying, (including what I will simply describe as very offensive language).

	9.	She was to go on two weeks leave.  She collected her holiday pay that same afternoon and was told that she had been given a $7,000 a year pay increase, at which she was "very surprised and shocked".

	10.	That the incidents were very distressing and caused her to have anxiety attacks and suffer detriment such that she left the job.

	11.	That at a meeting between Ms Ashwood and her church minister on 26 July 1994, Mr Mark Dew admitted that his conduct had been inappropriate, that is, the invitations to Ayers Rock, dinner, telephone calls and "bullying".  

	12.	As to victimisation, that "recently you, or a person or persons acting on your behalf, have contacted Ms Ashwood's present employer - - warning them, to the effect that Ms Ashwood made hundreds of dollars worth of unauthorised STD calls" at the shop, and that the church minister was being used to relay messages to her "of an intimidating nature, i.e. that you will take her to court for defamation".




The Request for Particulars and Response to the Plaintiffs'
Solicitor
		Upon receipt of the letter addressed to him, Mr Mark Dew sought legal advice and his solicitor, Mr Neil Breen, who wrote to the Commissioner on 17 October 1994, stating:



		"We have reviewed the letter under reply, and with respect, must ask that we have much better details before advising our clients on the matter of an appropriate response ... This is a delicate and serious matter and our clients so regard it.  It is essential proper particulars be provided before response is expected".  

		There follows a detailed request for particulars divided into fourteen separate paragraphs.  It is the type of request which might be expected to be made in the course of litigation in a Court, say, in respect of allegations in a Statement of Claim couched in terms such as those in the Commissioner's letter set out above.  For example, precise details are sought as to when each of the incidents referred to occurred, how many phone calls there were, what was alleged to have been said and what was the response; explanation is sought as to what was meant by "it was intimated", details of what was said and the response given; what was "critical and knit picking"; particularise the "one hour session of verbal abuse" ... "we must have full and proper particulars of these most serious, but very broad, allegations before we can advise our clients on the appropriate response".  As to the alleged victimisation, particulars were sought as to who made the allegations and request was made that, if it was not Ms Ashwood, copies of the statements made by the other person or persons be supplied.  No request for particulars touched upon any of the matters referred to in s22(2)(e) and (f)).

	The delegate to the Commissioner responded on 1 November pointing to the provisions of s62 of the Act (see below), and noting that the solicitor had not been authorised to act on behalf of Mr Dew.  The delegate was not inclined to agree to authorisation being given to the solicitor, but said that it did not prevent him from giving advice or assistance to his client or any related party.  It was not accepted that the particulars sought were "necessary in light of the detailed allegations made".  The delegate stated that in the light of those matters correspondence would be taken up with Mr Dew directly.  On the same day the delegate wrote to Mr Mark Dew enclosing a copy of the letter to his solicitor, telling him that all communications concerning the matter must come from him directly, and affirming that after careful consideration of the request for particulars, the delegate was of the view that there was sufficiently detailed material for response "by admission or denial to each of the allegations".  A response was sought within seven days.  The letter concluded:

		"I will be in Alice Springs in the week commencing 14 November 1994.  If by that stage you have responded and the Delegate is satisfied that there is a prima facie case, I propose to arrange a conciliation conference between you, Mr Barry Dew and the complainant.  If you have not responded by that time the Delegate may conclude that there is a prima facie case on the material presently available".

		It was on that day that the letter outlining the complaint to Mr Barry Dew was dated; that to the company was dated the next day.
		On 11 November the solicitor for the plaintiffs responded to the delegate, by facsimile transmission, asserting, amongst other things, that: "As a matter of natural justice, our clients are entitled to proper particulars and to be properly advised."  Complaint was also made of the injection of what was thought to be urgency on the part of the delegate.  On the same day, the delegate wrote to the plaintiffs referring to the facsimile of the letter of that date from the solicitors, again pointing out that the solicitor had not sought, and not been granted, authorisation to act for them, and stating that the Office did not intend to correspond with the solicitor.  The delegate pointed out that she had received no response to any of the letters sent to the plaintiffs, and again denied that further particulars were needed.  It was asserted that there had been no reason offered for the plaintiffs' failure to respond to the allegations, and: 
		"In the absence of any information contradicting the complaintants version of events in relation to both Mr B Dew and Mr M Dew, the Delegate is satisfied that there is prima facie evidence to substantiate the allegations of prohibited conduct and has determined that the complaint is to proceed to conciliation at 9am on 16 November 1994."


Conciliation
		An urgent undertaking was sought from the Messrs Dew that they would be available to attend on that date and at that time; absent such an undertaking, the delegate said that consideration would be given to issuing a s79 direction for compulsory attendance.  It was pointed out that failure to comply with such a direction amounted to a criminal offence.  It is no legitimate complaint to make of the Commissioner that parties to proceedings under the Act may be subjected to penalties for failure to comply with the requirements of the Commissioner.  It is only fair that parties should be made aware of matters such as that, and there is no reason for them to think that by so doing the Commissioner is threatening them.  The Messrs Dew responded on the same day, by facsimile, indicating that, subject to legal advice, they would make themselves available for the proposed conciliation, but reserving their rights.  
	
		The next day counsel for the plaintiffs held discussions with a delegate of the Commissioner and was authorised to act on their behalf: "with a view to facilitating our conciliation conference in this matter".  The conference took place on 16 November, but nothing was achieved.


The Proposed Hearing

		On 12 December, the delegate wrote to the plaintiffs intimating that a public hearing would be held.  The Act provides that the hearing of a complaint shall be in public unless the Commissioner otherwise directs.  The plaintiffs say they were not given any opportunity to make submissions to the Commissioner as to the exercise of that discretion.  However, proceedings have not progressed that far and there is no evidence that the Commissioner has refused to hear representations in respect of that aspect of the matter.  The decision, however, must be quashed as none of the plaintiffs were given the opportunity to be heard in respect of a matter which could prejudice their interests.  An opportunity will be available to the parties to put argument in respect of it to the Commissioner if the directions hearing which is proposed takes place.  I must not be taken as saying anything about what the decision ought to be once the plaintiffs, and the complainant, if she wishes, have been heard.

		The delegate sought to convene a directions hearing where the Commissioner would hear from the parties as to preliminary matters, including applications under s95 for leave to be represented by a legal practitioner, submissions as to whether counsel assisting should be appointed, an agreed timetable for the parties to file and serve, amongst other things, points of claim and points of defence, and copies of witnesses statements, the method of hearing and the manner of giving evidence.  In relation to points of claim, the delegate said that they would ordinarily include such matters as, inter alia, "details of the alleged act of discrimination ... details of any resulting loss or damage  .... remedies sought by the complainant".  The delegate also advised that regulations had been made under the Act fixing the maximum amount of compensation payable at $60,000.  I note that the Commissioner may also make orders requiring a respondent not to repeat or continue prohibited conduct, to do things to redress loss or damage suffered by a complainant, declare void an agreement made in connection with prohibited conduct, order that a person be employed or reinstated in employment or be promoted on merit to a specified position in the work place (s88).  In addition, the Commissioner may order a respondent to apologise to a complainant or a complainant to apologise to a respondent and make such retractions as the Commissioner considers appropriate.  It may be ordered that such an apology or retraction be published (s89).  None of those powers are exercisable until after a hearing.



Was there a complaint to the Commissioner?

		Amongst the functions of the Commissioner described in s13(1)(a) are to carry out investigations and hearings into complaints and to endeavour to effect conciliation.  It was pursuant to that provision and others that the Commissioner purported to act in this matter.  A complaint must be one made under the provisions of the Act (see definition s4).  (I interpose that although the Act speaks of the Commissioner carrying out the various functions, there is power under s15 for any of the powers and functions of the Commissioner to be delegated.  A power or function delegated when exercised or performed by the delegate, shall, for the purposes of the Act, be deemed to have been exercised or performed by the Commissioner.  It is arguable that it was not necessary to join the delegate as a party to this action, but no argument was advanced in that regard).

		The form of complaint is prescribed by s64.  What is put on the part of the plaintiffs is that assuming the matters put by Ms Ashwood to the Commissioner were set out in the Commissioner's letters to them, then there was no complaint within the meaning of the Act because all of the elements of the type of prohibited conduct alleged are not referred to, there is insufficient detail, and such detail as there is is confusing and some of it irrelevant.  Counsel for the defendants upon the hearing confirmed that the letters contained the substance of the complaints.  The representations made by Ms Ashwood to the Commissioner were not put in evidence, nor were any other records of the Commissioner.

		In the context of this case regard must be had to the provisions of the Act to do with discrimination on the grounds of sex, sexual harassment and victimisation.

(i)	Discrimination on the grounds of sex
			This type of discrimination is defined in s20, and in particular s20(1)(b) and s19(1)(b), being harassment on the basis of sex in the area of work.  Discrimination also takes place if a person treats or proposes to treat a female less favourably than a male (s20(2)).  It is not necessary that sex is the sole or dominant ground for the less favourable treatment, or that the person who discriminates regards the treatment as less favourable.  Further, the motive of the person alleged to have discriminated against a person on the basis of sex is, for the purposes of the Act, irrelevant (s20(3) and (4)).  The allegations described in pars1, 2, 5 and 7 (taken together) and 6, if sustained, are capable of being found to be harassment of Ms Ashwood by Mr Mark Dew on the grounds of Ms Ashwood's sex in the area of work.  There is no evidence of any other relevant relationship between them.  Similarly, the treatment of Ms Ashwood by him, as alleged in those paragraphs, is capable of amounting to treatment of her, because of her sex, less favourably than a male.  That involves making a comparison between her treatment and that of males employed in a similar capacity by the same employer (per Mathews DCJ in O'Callaghan v Loder & The Commissioner for Main Roads (1983) 3 NSWLR 89 at p94).  As to the words "on the grounds of" sex or "on the basis of" sex, see the reference by her Honour at the foot of p95 of that report to the discussion in the Court of Appeal in the Director General of Education v Breen (unreported) 24 May 1982, and in particular the reference to what Street CJ. said at p7 of his judgment: 
		"To amount to discriminatory conduct prohibited by the Act the characteristic which will provide the ground must have a proximate bearing upon the act charged as discrimination.  Moreover, the characteristic must have a causally operative effect upon the decision to commit or the committing of the act of discrimination".
	
			I have referred to particular paragraphs of the summary of complaints, but that is not to be taken as meaning that they must be isolated and then separately examined with a view to establishing whether or not each one of them constitutes any element of the discrimination alleged.  It is open to the Commissioner to look at a series of allegations and decide whether or not together they, or any of them, constitute a course of conduct which brings them within the bounds of prohibition.

		The allegations contained in par8 do not differentiate between either of the Messrs Dew as to which of them subjected Ms Ashwood to the conduct alleged.  The conduct is capable of amounting to discrimination on the grounds of sex in the area of work.

			Both Messrs Dew are said to be directors of Dew and Associates Pty Ltd by which company Ms Ashwood was employed.  It was not argued that the company could not be held accountable under the Act because of the actions of its directors.

(ii)	Sexual harassment

			The provisions of s22 dealing with this subject are set out in some detail at the commencement of these reasons.  The allegation against Mr Mark Dew, as summarised in par6 plainly falls within the definition of sexual harassment in s22(2)(b) and (c).  The implication is clear and there is an allegation that Ms Ashwood regarded the request or remarks as unwelcome.  But in this area of sexual harassment it is further required that it be shown that a person sexually harassing the other does so with the intention, or in the circumstances, set out in s22(1)(e)(i) and (ii), or that the person harassed is or reasonably believes that she is likely to be subjected to some detriment if she objects to the conduct (s22(1)(f)).  There is no allegation in the material supplied to the plaintiffs as to intention, nor is it alleged that Ms Ashwood was subjected to or reasonably believed that she would be likely to be subjected to detriment if she objected to the conduct.  If any such allegations had been made to the Commissioner, then they should have been included in the notice to the plaintiffs.  

		It is not necessary that a person wishing to complain to the Commissioner specify in the complaint, if relied upon, that the circumstances are such that a reasonable person would have anticipated the possibility that the complainant would be offended, humiliated or intimidated by the alleged conduct.  That is not something about which a person complaining is permitted to speak from personal experience.  It is irrelevant that the complainant was or was not offended, humiliated or intimidated.  It is an objective test, and absent other specific allegations within subpars(e) and (f), it is up to the Commissioner to assess whether the objective test is capable of being applied so as to complete the elements of a complaint of this type, whether that test is referred to by the complainant or not.  If the Commissioner so assesses, then that provision is met and all the elements supplied.  If the Commissioner does not so assess, then the Commissioner would be justified in proceeding to reject the complaint pursuant to s67(d).  (See later as to the failure of the Commissioner to convey the substance of the complaint).

(iii) Victimisation

			That leaves the allegation of victimisation.  The material provided to the plaintiffs does not disclose that the alleged conduct on their behalf was caused by any of the circumstances prescribed in subs(1) of s23.  It appears that the complaint of victimisation arose after the other complaints had been made to the Commissioner, but otherwise there is nothing to suggest that the allegations, if made out, arose from the prescribed circumstances.  One of those circumstances is necessary to complete a complaint of victimisation.  None being included in the notification to the plaintiffs, it must be assumed that it was not contained in the representations.  The Commissioner should have rejected it as failing to disclose any victimisation within the meaning of the Act.

(iv)	Other Allegations

			Paragraph 4 of the allegations goes to what is to be implied from the requests alleged to have been made, as envisaged in s22(1)(b).  Pars3 and 10, though not required to be a part of a complaint, nevertheless are helpful in pointing out to the respondents, the plaintiffs in this case, the loss or damage which Ms Ashwood alleges was caused by the prohibited conduct (see s88 as to the orders which might be made after the hearing).  

			Paragraph 9, at first appearance, would not seem to be within the categories of what might be regarded as prohibited conduct, but it might be sought to be relied upon by Ms Ashwood if the matter were to go to a hearing, and it would then be up to the Commissioner as to whether or not it is relevant to making out any of her complaints.  In any event, the fact that it is included would not derogate from a determination that representations made by Ms Ashwood amounted to a complaint or complaints within the meaning of the Act.  Again, par11 is probably irrelevant in considering whether or not there is a complaint, but it does not matter and in any event may be designed to put the plaintiffs on notice that Ms Ashwood would attempt to rely upon admissions which had been made as alleged.  


The Investigation and Request for Particulars

		Once a complaint has been accepted by the Commissioner, the Commissioner is to notify the respondent in writing "of the substance of the complaint" (s70), and is required to carry out an investigation of the alleged prohibited conduct (s74).  The manner of the investigation is at the discretion of the Commissioner, but it is directed by subs(2) of s75 that it be carried out with as little formality and technicality, and with such expedition as the requirements of the Act, and proper considerations of the matters before the Commissioner, permit.  The Commissioner is to make a thorough examination of all matters relevant to the investigation, and where the Commissioner considers it appropriate, to ensure that each party in the investigation is given a reasonable opportunity to present his or her case (s75(3)).  The purpose of the investigation is to enable the Commissioner to come to a determination as to whether the complaint be dismissed, or if satisfied that there is prima facie evidence to substantiate the allegation of prohibited conduct in the complaint, to proceed to conciliation or hearing as the case may require (s76).  The investigative process does not necessarily involve the respondent.  There is an obligation that the respondent be notified if a complaint is accepted, but it is only where the Commissioner considers it appropriate that the Commissioner is to ensure that a respondent is given reasonable opportunity to present his or her case.  There are no legislative guidelines as to the conditions which would give rise to such a consideration.  However, having decided that the respondents be afforded that opportunity, it was incumbent upon the Commissioner to ensure that the opportunity was real, and that the case raised against each of them be fully disclosed in substance.  The letters to each of the plaintiffs were to serve the purpose of not only providing the substance of the complaint, but also of informing them that the Commissioner proposed to proceed to investigate it.  It sought the defendants' cooperation in that course.  They were invited to provide written comments and responses to the allegations and copies of any documents they might consider relevant.  The respondents chose not to deal with the substance of the complaints as conveyed in that letter, which, as can be seen, contained a considerable amount of detail, but sought further particulars.  Parliament has provided for remedies in respect of prohibited conduct to be available before a tribunal constituted under the Act and has provided for the procedures of that tribunal.  A cursory examination of the provisions prescribing conduct prohibited by the Act and falling within the purview of the Commissioner, demonstrates the extremely wide range of subject matter and of circumstances and relationships which may be the subject of complaint.  It might be expected that many persons who seek the remedies available under the Act will come from disadvantaged backgrounds, and partly for that reason are prone to be discriminated against in circumstances and in relationships where it is unlikely that any party to the alleged prohibited conduct would have made notes at the time or kept other records.  In a case where what is alleged to be prohibited conduct is constituted by a course of conduct over a period of two or three months, as here, comprising a number of separate instances, the likelihood of many of the particulars of the type sought on behalf of the plaintiffs in this case being available is small.  But it is not for reasons such as that alone that the refusal to provide the particulars requested did not amount to a denial of natural justice.  At that stage of the proceedings the Commissioner was only proposing to conduct an investigation.  No charges were made.  It would be open to a respondent to either concede the substance of the complaint as relayed to him or her, deny it or concede some part and deny another.  If the complaint is in accordance with the requirements of the Act and the substance of it conveyed to the respondent, which is all that is required, the occasion for seeking further detailed particulars should rarely arise.  Looking at the information supplied this is not such a case.  I adopt, with respect, the observations of Nathan J. in R v Equal Opportunity Board and Another Ex parte Burns and Another [1985] VR 317 at 324:

		"A body bound by the rules of natural justice is obliged to make known to the persons against whom a complaint is made the nature and scope of an alleged breach or offence.  ... The Commissioner, in complying with the rules of natural justice, must provide the person complained against with sufficient details of the alleged breaches or offences, the dates on which they occurred, the parties involved and the substantive elements of the offences such as are consistent with the duties of a proper informant.  It does not require the degree of particularity as is required under the Supreme Court Rules."

		It would be a denial of the legislative direction to the Commissioner to carry out investigations with as little formality and technicality, and with as much expedition as the requirements of the Act and proper consideration of the matter permits, to rule that the Commissioner had failed to render natural justice by refusing to give the further particulars requested, even if Mr Breen had been authorised to act on behalf of the plaintiffs.  

		The Commissioner did not fail to render natural justice to the plaintiffs by refusing to give the particulars sought when they were requested.


Did the Commissioner fail to convey the substance of the
complaints?

		The Commissioner failed to notify any of the plaintiffs as to which of the elements of sexual harassment alleged against him as referred to in s22(2)(e) and (f) was relied upon.  It seems it was the objective one, and since it was an essential element of sexual harassment, Mr Mark Dew was entitled to know "the nature and scope of the alleged breach".  If, as seems probable, the Commissioner intended to rely upon the objective test, Mr Mark Dew should have been so advised.  There is an obligation on the Commissioner to properly consider a complaint under investigation and to thoroughly examine all matters relevant to it (s75(3)).  Whether the objective test was capable of being applied in the light of the allegations made in the complaint is clearly relevant to the investigation.  The Commissioner proceeded to make a determination that there was prima facie evidence to substantiate the allegations of prohibited conduct in the complaint without giving to Mr Mark Dew the opportunity to present his case on this aspect of the matter.  That was contrary to the common law, if not the specific provisions of the Act.

		The determination in so far as it related to the plaintiffs was prejudicial to them and it was made without procedural fairness being applied in respect of that particular aspect of the matter.


Was the Commissioner at fault in her dealings with the plaintiffs' solicitor?

		The Commissioner did not ignore Mr Breen as the plaintiffs suggest.  In so far as the request for particulars was denied, then for reasons already given, the Commissioner was not wrong.  The deeper issue is whether she denied the plaintiffs natural justice by failing to deal with their solicitor or authorise him to act on their behalf.

		The provisions of the Act are not clear.  In s62 it is provided that the Commissioner may authorise a person nominated by a complainant or respondent to act on behalf of the complainant or respondent in any proceedings under the Act in respect of the complaint, and the person may act accordingly.  Similarly, a person nominated by a complainant or a respondent to accompany him or her in any proceedings under the Act may be so authorised by the Commissioner, and that person may then assist the complainant or respondent in the proceedings.  The Commissioner is given power to withdraw any such authorisation if the Commissioner considers it appropriate to do so.  A complainant or a respondent may be represented before the Commissioner by a legal practitioner with the leave of the Commissioner (s95).  Read together and in context, s62 being in that part of the Act dealing with complaints generally, and s95 in that part dealing with the hearing, I take the intention of Parliament to be to enable the Commissioner to authorise any person, including a legal practitioner, to act under s62.  However, whether authority was then given to a legal practitioner or not, if a party seeks to have a legal practitioner at the hearing, then leave is required for that purpose.  I do not think that s62 is limited to an authority being given to a person at all stages of any proceedings under the Act other than proceedings before the Commissioner, but when it comes to proceedings "before the Commissioner" (which I think means the hearing) then if the legal practitioner has represented or seeks to represent a party, then leave is required whether authority had been previously given for the legal practitioner to act on behalf of the party or not.  The powers of the Commissioner in relation to the granting of authority, revoking authority and giving leave, are carefully designed so that the Commissioner may at different times in the course of the proceedings give consideration to the issues going to fact and law as are then on foot, and to consider the degree of assistance which any party might reasonably require from time to time.  

		While not entirely free from doubt, it does not appear that a party to proceedings before an administrative tribunal has any right to be represented by an agent, legally qualified or not.  It does not appear to be recognised as an essential requirement of the opportunity to be heard and the rules of natural justice (Cains v Jenkins and Others (1979-80) 28 ALR 219; Krstic v Australian Telecommunications Commission (1988-89) 20 FCR 486).  The cases show that permitting representation of any party before a tribunal is discretionary, unless the rules governing the procedures of the tribunal validly provide otherwise.  (See also G A Flick, Natural Justice: Principles and Practical Application, 2nd Ed, (1984) Ch8 for discussion on the role of lawyers and other representatives in the administrative process).   The legislature has recognised that position by making special provision enabling representation by lawyers or others in proceedings under the Act.  The regulatory scheme, however, provides for that authority to be granted only after application made by a party nominating a person to act on his or her behalf (s62).  It may be open for a legal representative to make the application for leave under s95, but that does not fall for decision in this case.

		The Commissioner cannot be expected to exercise a discretion under s62, after nomination has been made, without the benefit of whatever submissions the nominating and other parties to the proceedings may wish to make.  I agree with the views expressed on behalf of the Commissioner that the nominating party should show cause why the discretion should be exercised.  The Commissioner cannot be criticised if that is not done.  Even when it was pointed out by the delegate that no "authorisation" had been sought nor any material put forward to show why authority should be given, the plaintiffs and their solicitor chose to disregard the advice inherently thereby given. 

		The Commissioner did not err in declining to deal with the solicitor.  It is not correct to assert that the Commissioner ignored him, there was an attempt to assist him and his clients. 


Was there prima facie evidence to substantiate the allegation of prohibited conduct in the complaint?

		The Court was not referred to any authorities as to what amounted to "prima facie evidence", but I consider that guidance can be obtained by reference to authorities dealing with the question of a prima facie case.  In Beecham Group Limited v Bristol Laboratories Pty Limited (1968-69) 118 CLR 618 at 622, Kitto, Taylor, Menzies and Owen JJ. spoke of a prima facie case, in the sense " ... that if the evidence remains as it is there is a probability that at the trial of the action the plaintiff will be held entitled to relief".  That was affirmed more recently in A & Others v Hayden & Others (No 1) (1984) 56 ALR 73 at p77 by Dawson J.  The evidence can include inferences which are fairly open upon it (State of Western Australia & Another v Vetter Trittler Pty Ltd (In Liq) (Receiver & Manager Appointed) & Others (1991) 30 FCR 102 at 110 per French J. and see also what his Honour said about "a prima facie claim" in Re Waanyi People's Native Title Application (1995) 129 ALR 100 at 114).

		What the Commissioner must do pursuant to s76 of the Act, after a proper investigation, is to be satisfied that there is prima facie evidence to substantiate the allegation of prohibited conduct in the complaint before proceeding to make a determination to proceed to conciliation or hearing.  The wording of the statute makes it clear that the complaint itself is not evidence for the purposes of such a determination.  The Commissioner must investigate the complaint and during the course of it determine whether there is prima facie evidence to substantiate the allegation.  Depending on circumstances, that could be done in any number of ways including by questioning the complainant.  In this application it is not up to the Commissioner to detail what was done.  The onus of satisfying the Court that the Commissioner failed rests upon the plaintiffs.  They have not done so.


Orders

		That the following decisions of the Commissioner be quashed:

	1.	to accept representations made by Ms Ashwood as to victimisation as a complaint.

	2.	that there was prima facie evidence of sexual harassment on the part of the plaintiffs and the decision to proceed to conciliation in respect of that.

	3.	to proceed to a hearing in public.

	----------------------------------------------------
                                                                                                  

