

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
16 of 1991	BETWEEN:
ROBERT LACHLAN McKECHNIE
Plaintiff
and
ANTHONY MCDOUGAL GAMESON
and
SUSAN GAMESON
Defendants MASTER COULEHAN: REASONS FOR DECISION
(Delivered 3 March 1994)

On 11 November 1993 I ordered as follows:-
"The plaintiff file and serve within 28 days an affidavit stating whether cheques and any and which associated documents, are or have been in the plaintiff's possession, and, · if they have been but are no longer in his possession, when he parted with them and his belief as to what has become of them".


On 14 December 1993 the plaintiff filed an affidavit sworn on 10 December 1993. In this affidavit he deposes as to cheque butts and bank statements which he had in his possession but was unable to locate and two cheques which he had handed to the first defendant. He states that he is making enquiries, through his solicitors, of the banks, to see if the original documents can be obtained.

The defendants now seek an order that the plaintiff provide further and better discovery of the documents. It is not altogether clear what documents the defendants are referring to.  I assume that they mean the original cheques and, possibly, either original or copy bank statements.
The defendants argue that the documents are in the possession of the plaintiff and that he should be required to file a further affidavit as to what attempts had been made to obtain them.

They rely on Palmdale Insurance Ltd (in liquidation) v	L.	Grollo			and	Co. Pty	Ltd		(1987)		VR	113		where Marks J ordered a party to provide inspection of tax returns and directed it to take steps necessary to obtain them from the taxation department.		He had found		that			the		returns		had			been		brought		into existence	by			that	party,			were		previously	in		its possession,			and		it	had		a	prima	facie	legally enforceable		right to inspection. He relied on powers contained in the Commercial Causes Rules. (This Court has similar powers under 034.01, and see 058.08.).

Marks J suggested at p.116 that a party must state in his affidavit of documents what attempts he has made to obtain documents not in his p_ossession for inspection.

However, in Theodore v Australian Postal commission (1988) VR 272, Murphy J at p.227, doubted that Marks J intended to state that this was required in every case and he did not accept that this was the law.

He noted that neither 029.04 nor 029.08 required such a statement. He suggested that there may be a special practise developing in the Commercial Causes List and that Marks J may have been directing his attention to inspection.

His Honour suggests that argument as to whether a document is in a party's power may follow the inspection process provided by 029.10 and 029.11.
•




I consider that the course suggested by Murphy J is correct.

In any event I have some difficulty concluding that the cheques are in the possession of the plaintiff.

"Possession" is defined in 029.01(2) as "possession, custody or power". It appears that the relevant word in this case is "power" which has been held to mean a presently enforceable legal right to inspection (see Lonrho Ltd v Shell Petroleum co. Ltd (1980) 1 W.L.R. 627, 635 and Theodore's case p.277.

The defendants have offered no evidence or authority as to the right of the plaintiff to require inspection or production of the documents. There is no basis for a conclusion that the documents are in the defendants' power.

The defendants also seek further and better particulars of the plaintiff's claim for an extension of time pursuant to s44 of the Limitation Act.

Two of the particulars relied on read as follows:-
111. That the plaintiff first became aware in March of 1990 that the Hotel was to be sold; and
2. That the first defendant told the plaintiff that he would repay the debt to him from the proceeds of sale, and: "


The Rules require that ".••• particulars shall be given if they are necessary to enable the opposite party to plead or to define the questions for trial or to avoid surprise at trial" (013.10(2)).
As to paragraph 1 above, I consider that particulars as to the date and the means and manner in which the plaintiff first became aware that the Hotel was to be sold are necessary to define the question for trial and avoid surprise.

As to paragraph 2 above, particulars as to the date and place of the conversation and the substance of the conversation are necessary for the same reason. However, the names of the persons present are not necessary particulars.

I order that, with the exception of the request as to the identity of the persons present at the conversation referred to in particular 2, the plaintiff provide further and better particulars of his application pursuant to s44 of the  Limitation Act as requested by the defendants' solicitor by letter dated 14 December 1993.

The application is otherwise dismissed.

