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IN THE MOTOR ACCIDENTS (COMPENSATION) APPEAL TRIBUNAL OF THE NORTHERN TERRITORY OF AUSTRALIA AT DARWIN


No. M5 of 1994
 

IN THE MATTER OF the Motor Accidents (Compensation) Act

AND IN THE MATTER OF an appeal to the Tribunal from a Determination of the Board of the Territory Insurance Office

BETWEEN:  CHERYL STOODLEY
Applicant

AND:

TERRITORY INSURANCE OFFICE
Respondent



CORAM:	KEARNEY J



RULING ON COSTS

(Delivered 14 September 1994)


The applicant filed a Reference to this Tribunal on

16 May 1994, as a person aggrieved by a determination of the Board of 19 April 1994.	In par5 of the Reference she indicated the relief sought, viz:-
"5.	The Applicant is aggrieved by the said determinations and seeks a determination that she is and was at all material times since


7 January 1994 entitled to continuing benefits pursuant to section 13 of the Act for partial or total loss of earning capacity."
On 16 June the Reference came before the Tribunal (Mildren J) for a directions hearing.	The Tribunal ultimately ordered that the hearing stand adjourned for 21 days to afford the applicant an opportunity to state her Reference correctly, by amending it.	The directions hearing resumed before me on
7 July 1994; the applicant had not meanwhile amended her Reference.
After hearing counsel I ordered, inter alia, that the applicant within 7 days provide the respondent, either by amendment of the Reference or by way of particulars, with the following details:
	whether the applicant's income earning capacity has been reduced by her injury; and
	the amount of the reduction in her earnings which the applicant claims to have thereby sustained.

Mr Bradley of counsel for the respondent then applied for the costs of the hearing of 7 July.	Mr Roussos opposed that application.	I reserved on that question and rule on it today.
	The respondent's submissions


Mr Bradley observed that Form 2 in the Motor Accidents (Compensation) Appeal Tribunal Rules (herein "the Rules") setting out the form of a Reference, requires that "the material facts" on which an applicant relies are to be
"concisely" stated therein.	He noted that although the Reference alleged as fact that the applicant was a "resident of the Territory", and had "suffered personal injury in a motor vehicle accident", it did not allege as fact, as required, that she had suffered a loss of earning capacity, and the loss of earnings sustained.	While the applicant had claimed in par5 "continuing benefits - - - for partial or total loss of earning capacity", it was necessary that she allege the matters mentioned, as part of "the material facts". It was very relevant to the proper pleading of the Reference that under s29(4) of the Motor Accidents (Compensation) Act (herein "the Act") the hearing by the Tribunal "shall be a hearing de novo".	Since the applicant had not pleaded these "material facts", Mr Bradley could not be expected to have sought particulars of them.
He submitted that the applicant had been given ample opportunity to correct her Reference, prior to 7 July, but had failed to do so, thereby making the hearing of 7 July 1994 "necessary".
In support of his application for costs, he made 4 submissions.	First, the issue of the inadequacy of the Reference had been squarely raised before the Tribunal on
16 June 1994, and the Tribunal had then given the applicant an opportunity to correct it, the directions hearing being adjourned for 21 days to enable the parties to discuss the state of the pleadings.	Second, he had written to the applicant's solicitor Mr Roussos on 21 June, identifying the
deficiencies in the Reference, which had been raised on 16 June.	Third, as the respondent was successful on that issue on 7 July, the principle that costs generally follow the event ought to apply: see r11(2) of the Rules.	Fourth, the Tribunal should in awarding costs identify the applicable scale of costs pursuant to r11(3)(b), and the appropriate scale was that applicable to a contested Chambers application in the Supreme Court.
	The applicant's submissions


Mr Roussos of counsel for the applicant conceded that prior to 7 July 1994 Mr Bradley had outlined the Reference's inadequacies in general terms, but submitted that he had not particularized them adequately.	Consequently, the respondent had caught the applicant by "surprise" on 7 July, when it particularized them for the first time.	On this basis, he submitted that the appropriate order was that the costs of the hearing of 7 July be costs in the cause.
Implicit in Mr Roussos' submission is a contention that the respondent was obliged to set out with precision the defects it alleged in the Reference; and that it was not sufficient to state simply, as Mr Bradley had, that the "Reference appeared to suffer from the defect of not alleging all of the necessary facts necessary to establish [the applicant's] entitlement to benefits", and "also pleaded conclusions of law rather than allegations of fact."
	Conclusions


Rule 11 of the Rules provides as follows:-
"(1) Subject to these Rules and the Act, the costs of and incidental to a reference to and a proceeding before the Tribunal shall be at the discretion of the Tribunal.

	Costs shall follow the event, unless the Tribunal otherwise orders.


	In making an order as to costs, the Tribunal may make such further orders as are necessary to give effect to its order, including, but not limited to, an order -


	that costs be taxed before the Registrar and the procedures to be followed in taxing costs;


	specifying the scale of costs to apply;


	fixing a lump sum amount of costs; or


	that a party pay the costs of a witness required to attend before the Tribunal." (emphasis mine)

Rule 11(2) gives statutory force to the common law approach in Ritter v Godfrey (1920) 2 KB 47 at pp52 and 60; the principle that costs generally follow the event expresses the settled practice that in the absence of special circumstances a successful party should be awarded costs.
In my opinion, there are no special circumstances in this matter.	I do not accept Mr Roussos' submission that the respondent must expressly identify the precise deficiencies in the Reference which it alleges; neither the Act nor the Rules place any such burden on the respondent, an applicant being required to state "the material facts" as required by Form 2. It is clear that any properly drawn Reference should state and particularize the matters here in question, as necessary allegations of fact; see ss13(1)(b) and 29(4) of the Act.
The hearing before the tribunal is a hearing de novo; see s29(4) of the Act.	Accordingly, an applicant is required to set out, inter alia, the "material facts" relied on to substantiate the claim, thereby informing the respondent of the case it must meet.	It is not for the respondent to advise the applicant how properly to plead her case.
The applicant had a reasonable opportunity to correct her Reference prior to the hearing on 7 July 1994. Pursuant to Rule 7(1) of the Rules, the Registrar fixed Thursday 30 June 1994 at 10.15am for the mention of the Reference.	In fact, it came on for directions, on 16 June 1994.	On that date, the issue whether the Reference was adequate was squarely raised by Mr Bradley and Mildren J in effect adjourned the hearing to allow the Reference to be pleaded correctly.	This was not done and much of the time occupied on 7 July was spent on resolving an obvious deficiency in the Reference which the applicant had failed to attend to.
I order that 90% of the costs of the hearing of

7 July be the respondent's costs in any event.	Those costs should be taxed on the standard basis, when the hearing of the Reference is concluded; the scale of costs applicable is a matter which it is better for the taxing Registrar to determine.




