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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN


No. 35 of 1994
 

IN THE MATTER OF the Corporations Law

AND IN THE MATTER OF an application to set aside a Creditor's Statutory Demand

BETWEEN:

RANFORD GOLD MINES PTY LTD (ACN 009 658 917)

Applicant

AND:

P & H EARTHMOVING PTY LTD (ACN 009 607 578)
Respondent



CORAM:	KEARNEY J


RULING ON COSTS

(Delivered 25 May 1994)

On 24 May for reasons published I granted the applicant's application of 2 March 1994 under s459G of the Corporations Law for an order that the respondent's Statutory Demand of 9 February 1994 under s459E(2)(e) be set aside.
Mr Wyvill of counsel for the applicant applied for costs,

Mr Henwood opposed that application, I reserved on the question and rule on it today.
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	The applicant's submissions


Mr Wyvill's submissions were as follows.	The ordinary principle - that costs should follow the event - should apply here.	The applicant had done nothing to render it inapplicable. In particular, it had not "concealed its hand" from the respondent until the latter had served its Statutory Demand on 9 February.
Thomas J in Re Morris Catering (Australasia) Pty Ltd (1993) 11 ACSR 601 referred at 605-6 to the significance on the question of costs of "the element of surprise in the raising by the [applicant] of its disputes and its claims."	In that regard par
12 of the affidavit of 8 March 1994 of Mr Hutchinson, a director of the respondent, referred to the discussion between the parties' directors on 7 February 1994 (2 days before the respondent issued its Statutory Demand) in which the applicant's directors had indicated in some detail (see Annexure "E") the basis of its denial that it was indebted to the respondent in the amount of
$180,869.04 for which the respondent had invoiced it; see p4 of the judgment of 24 May.	There had been no "holding back" by the applicant of its case in that respect; that is, it had not acted wrongly, unfairly or improperly in that it had not held back material facts in its case so as to induce the respondent to take the course it took on 9 February.
Mr Wyvill emphasized that as at 7 February the consequences of the alleged shortfall in the applicant's stockpile of ore were unknown, the applicant was still using it, and the applicant's directors had stated at the meeting that day all that


they then knew.	He submitted that the respondent had taken precipitate action 2 days later, without any attempt at negotiation, without waiting to see what happened as regards the stockpile, and at a time when it knew of the existence and nature of the applicant's complaint.	Accordingly, the respondent should be treated as having then assumed the risk that it might have to pay costs, if the applicant's complaint proved to be sufficient to have its Statutory Demand set aside.
	The respondent's submissions


Mr Henwood's submissions were as follows.	The appropriate order in the circumstances was "no order as to costs", leaving each party to bear its own burden in that respect.	The bulk of the applicant's case had been provided to the respondent very late in the day - only 2 days before the hearing on 22 April. The applicant's allegation on 7 February of a shortfall in the stockpile had been very "loose"; and in any event at that time the applicant admitted that it owed the respondent a considerable amount of the invoiced debt of $180,869.04, namely $96,658.37.
The judgment of 24 May held that the applicant had an arguable case for a set-off; but that case had first been raised in
Mr Padgett's affidavit of 20 April, only 2 days before the hearing.	Accordingly, the situation was one in which the respondent had been taken by surprise at the hearing, in most respects; the observations by Thomas J in Re Morris Catering (Australasia) Pty Ltd (supra) as to the effect on costs of "surprise" were applicable.	Until 20 April the respondent could
reasonably have expected to succeed as to a very considerable part of the amount of $180,869.04 set out in its Statutory Demand, and that it would not have been set aside.	Accordingly, it was neither reasonable nor appropriate to now "saddle" the respondent with the whole of the costs of the application of 2 March.
	Conclusions


Section 459N vests in the Court discretionary power to order the respondent to pay the applicant's costs of its successful application of 2 March.	In exercising that discretion I consider that in general the usual principle that "costs follow the event" should apply.
I consider that the respondent cannot rely on having been taken by surprise, as it chose to resist the application of
2 March on 22 April, 2 days after it had received what was clearly late notification of the full extent of the applicant's case.	The position as to costs would have been quite different had the respondent chosen not to contest the application on 22 April.
In Felkro Nominees Pty Ltd v Austissue Pty Ltd (1993) 11 ACSR 607, the respondent consented to the setting aside of its Statutory Demand, but was nevertheless ordered to pay the applicant's costs.	Heerey J noted that there was a "genuine dispute" and said at p608:-
"Now that a statutory regime is in force for resolving the often sterile disputes which used to take place about the validity of demands, creditors have to realise that if they invoke winding up provisions by issuing a statutory demand they run the risk that if a debtor establishes that the amount claimed is subject to a genuine dispute, the debtor will get an order for costs, as s459N expressly contemplates.
Although the applicant is an alleged debtor, this proceedings is one to enforce a statutory right.	it is not a case of the applicant seeking some form of discretionary indulgence.	The applicant has succeeded and on ordinary principles ought to recover its costs."

However, the costs outcome depends on the circumstances of each case.	Compare, for example, the different factual situation which led to an order that each party bear its own costs, in Eyota Pty Ltd v Hanave Pty Ltd (1994) 12 ACSR 785 at 790.	In the present case, in light of the factual situation as it stood on 9 February, it cannot be suggested that the making of the Statutory Demand that day was an abuse of process; see the observations of McLelland J in L&D Audio Acoustics Pty Ltd v Pioneer Electronics Australia Pty Ltd (1982) 1 ACLC 536 at 538, which I consider apply, mutatis mutandis, when the propriety of making a Statutory Demand is under contemplation.	His Honour said:-
"Proceedings by a person as creditor for the winding up of a company on the ground that it is unable to pay its debts will ordinarily be held to be an abuse of process:

	if the winding up proceedings are bound to fail,

e.g. if it is clear that the applicant will not be able to prove that he is a creditor - - - or will not be able to prove that the company is unable to pay its debts - - -;

	if the application is made for some improper purpose, e.g. if the applicant is seeking to use the winding up proceedings to coerce a company into paying an alleged debt without affording the company a reasonable opportunity to ascertain or have it established that the debt is properly payable; or


	if issues will arise in the winding up proceedings of a kind inappropriate for determination in such proceedings, e.g. a substantial contest as to the existence or enforceability of a debt relied on by

the applicant, which should properly be resolved in separate proceedings brought for that purpose."
In the circumstances of this case I see no reason why the general principle as to costs should not apply.	Accordingly, the applicant should have the costs of its application of 2 March. I certify for counsel in that respect, apart from the proceedings on 24 May.
Orders accordingly.



