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IN THE COURT OF CRIMINAL
APPEAL OF THE NORTHERN 
TERRITORY OF AUSTRALIA
AT DARWIN

CA No. 6 of 1996 FORMTEXT 

		BETWEEN:

		PETER HENRY JORDAN
			Appellant

		AND:

		THE QUEEN
			Respondent


CORAM:  Kearney, Mildren and Thomas JJ

REASONS FOR JUDGMENT

(Delivered 11 December 1996)
The Court:

	This is an appeal against severity of sentence.

	The appellant was sentenced on 16 May 1996 in respect of two matters as follows:

	(1)	After a two day trial the appellant was convicted of unlawfully committing an act of gross indecency with respect to Nicole Jordan, his natural daughter, between 1 September 1993 and 31 October 1993.  The victim was fourteen at the time.  The appellant was sentenced to one year imprisonment.  The maximum penalty for this offence is seven years imprisonment.

	(2)	The appellant pleaded guilty to two further counts that on or about 1 April 1994 at Mandorah he had unlawful carnal knowledge of Sasha Kuda aged 13 years and secondly that between 1 June 1994 and 4 May 1995 at Mandorah he had maintained an unlawful relationship of a sexual nature with Sasha Kuda who was under 16 years of age.  The maximum penalty for each of these offences is 14 years imprisonment.

	The appellant was sentenced to two years imprisonment on Count 1 and five years imprisonment on Count 2.  These periods of imprisonment were ordered to be served concurrently but cumulative to that of item (1) above.

	The total period of imprisonment was six years and a non parole period of three years was set.

	The appellant requires the leave of the Court in this matter to appeal against sentence (section 410(c) of the Criminal Code).

	To obtain leave to appeal against the severity of sentence the proposed appellant must show “at least an arguable case” or “some real element of injustice” (McDonald v The Queen (1992) 85 NTR1; Rostron v The Queen (1991) 1 NTR 191).  The application for leave to appeal and the appeal against sentence were by agreement heard together.
	At the time of his trial in March 1996, the appellant pleaded not guilty to a total of four counts in respect of his daughter Nicole Jordan.  These were as follows:

	“Count 1
	Between 1 September and 31 October 1993 at Mandorah in the Northern Territory of Australia, unlawfully assault Nicole Jordan with intent to commit an act of gross indecency.

	AND THAT the said assault involved the following circumstances of aggravation:

	(i)	That the said Nicole Jordan was under the age of 16 years, namely 14 years, and Peter Henry Jordan was an adult;

	(ii)	That Peter Henry Jordan thereby committed an act of gross indecency.

	Section 192(1), (2) and (3) of the Criminal Code.

	In the alternative to Count 1 the Director of Public Prosecutions charges that

	Count 2
	Between 1 September and 31 October 1993 at Mandorah in the Northern Territory of Australia, unlawfully committed an act of gross indecency with respect to Nicole Jordan, a female who was under the age of 16 years, namely 14 years.

	Section 129(1)(b) of the Criminal Code.

	Count 3
	Between 1 September and 31 October 1993 at Mandorah in the Northern Territory of Australia, unlawfully assaulted Nicole Jordan with intent to have carnal knowledge of her.

	AND THAT the said assault involved the following circumstances of aggravation:

	(i)	That the said Nicole Jordan was under the age of 16 years, namely 14 years, and Peter Henry Jordan was an adult;

	(ii)	That Peter Henry Jordan thereby had carnal knowledge of the said Nicole Jordan.

	Section 192(1), (2) and (4) of the Criminal Code.

	In the alternative to Count 3 the Director of Public Prosecutions charges that 

	Count 4
	Between 1 September and 31 October 1993 at Mandorah in the Northern Territory of Australia, had carnal knowledge of Nicole Jordan, who was, to his knowledge, his daughter.

	Section 134(1) of the Criminal Code.”

	At the conclusion of his trial the jury returned a verdict of not guilty in respect of Counts 1, 3 and 4 and guilty on Count 2.

	In imposing sentence in respect of the offence involving the appellant’s daughter Nicole, his Honour the trial judge stated as follows:

   ”On 19 March you were found guilty after trial by jury for that between 1 September and 31 October 1993, at Mandorah, you unlawfully committed an act of gross indecency with respect to Nicole Jordan, then aged 14.  You were, at the same time, found not guilty on three other counts.  She is your daughter.  You and her mother had separated some years earlier and Nicole came to visit you at the hotel which you were then leasing at Mandorah.

   Her evidence on the matter was not altogether satisfactory and insofar as she suggested you had assaulted her and thereby committed the acts of gross indecency upon her, the jury was not satisfied to the required degree and acquitted you of a charge involving that element of the offence.

   The Crown case was that there was a continuing and progressively aggravated course of interference by you [which] amount[ed] to gross indecency, from fondling her vagina with your hand on top of her underclothes, then under her underclothing and then licking her vagina and penetrating her with your tongue.  I am not satisfied beyond reasonable doubt that all this happened as she described it.  Her credibility was much in question, both in relation to this allegation and in regard to the other more serious charges of which you were acquitted.

   Amongst other things, she stayed at the hotel with you after the event and extended the agreed period of stay by some days.  She did not complain to anyone until after she returned to Perth, when she spoke to her mother [after] two weeks, on one estimate, or two months on another, and her mother’s evidence was that she complained that you had touched her and licked her.

   Her mother could not have been much disturbed by any of that as she permitted Nicole to return to Mandorah on occasions afterwards and Nicole, apparently, quite willingly returned.  That is, to stay with you at the same premises where this offence took place.

   There was no complaint made by her to her mother, that she (sic, you) had penetrated her in any way.  There was no suggestion that she had any reason to make up stories about you at the time she complained to her mother, although there may well have been later, because of circumstances which arose afterwards.

   I am not bound to accept as a view of the facts for these purposes that which is most favourable to you.  Even though the view taken by the jury as to what happened is unknown, it is open to me to make a finding based on my own assessment of the sworn evidence.  I refer to the case of Marchesano, (1992) 61 A Crim R 372.

   I proceed to do so and say that I am satisfied beyond reasonable doubt that what you did on that occasion was in accordance with your daughter’s complaint to her mother.  It was well open to the jury to find that those activities amounted to gross indecency.

   Your daughter was occupying the same room as you and she was resting during an afternoon; the date is unable to be precisely fixed.  You lay down beside her and started to stroke her upper legs with your hand.  You moved to fondle her vagina.  Her clothing being removed you licked her vagina.  It is likely you stopped when she protested at that.

   You had nothing to say to the court as to why you offended in this way against your daughter.  The relationship between the two of you aggravates the circumstance of the offence.  Plainly, if she was permitted by her mother to visit you upon the basis that you could be trusted and that she would be safe in your parental care, you abused your daughter and that trust.  When spoken to by police you denied any wrongdoing with her.”
	The appellant complains that it was not open to his Honour to find the appellant had “licked her vagina”, on the basis that an act of cunnilingus did not form part of the Crown particulars on Count 2 referred to by his Honour at transcript pp36-38 of the proceedings on 18 March 1996.

	His Honour did not read out to the Court, when he gave reasons for his ruling on the issue of particulars recorded at transcript pp36-37, the last three sentences of the particulars provided by the Crown in respect of Counts 1 and 2.  These last three sentences appeared at the top of page 3 of the particulars provided by the Crown to the defence in facsimile forwarded on 17 March 1996.

“The accused then put his head between Nicole’s thighs and inserted his tongue into her vagina.  He continued this for about ten minutes also and then stopped.  The accused left Nicole and went and had a shower.”

	These particulars were clearly provided by the Crown to the defence.  A letter from the Northern Territory Legal Aid Commission dated 15 March 1996 to the Director of Public Prosecutions and a reply from the Director of Public Prosecutions including particulars of the charges were tendered to his Honour during the course of argument at the trial.  Reference to this correspondence is at pp10-11 of the transcript of proceedings at the trial on 18 March 1996.  His Honour read out aloud to the Court all but the last three sentences of the particulars provided.  These are the additional particulars referred to above.

	In the course of her evidence in examination in chief, Nicole Jordan, when being asked about an incident that occurred in September/October 1993, stated amongst other allegations, that the appellant “was licking my vagina” (transcript p49 of evidence of Nicole Jordan on 18 March 1996).  At p50 of the transcript of proceedings on the same date, Nicole Jordan gave the following answer:

“Were you making any response to that?---Well I’d refused to and I didn’t and he continued licking my vagina and then he sort of sat up, spun around and was lying on top of me.  He was kissing me and - - -”

	At p51 Nicole Jordan was asked about a subsequent conversation with her mother when Nicole returned from her holiday at Mandorah to Perth.

“Do you recall what that conversation was?---Yes, it took me a while to sort of tell her, but she knew there was something wrong and I told her eventually.  I told her very briefly.  I said ‘Oh, mum, dad touched me and he licked me and he put his fingers in my vagina.’ and I think that was it.  She got really angry about it.”

	Clearly the jury were not satisfied beyond reasonable doubt in respect of all of the evidence given by Nicole Jordan.  His Honour made reference in his remarks on sentence that her evidence was not altogether satisfactory, that her credibility was in question and that the jury had acquitted the appellant on three of the four counts.  However, the jury were obviously satisfied beyond reasonable doubt on some aspects of Nicole Jordan’s evidence because they found the appellant guilty on Count 2.  His Honour then had to make findings of fact consistent with the jury verdict.  We consider it was open to his Honour based on the decision of the jury on Count 2 to make the findings that he did which included a finding that “you licked her vagina”.

	The next argument on behalf of the appellant is that if cunnilingus had taken place, then the appellant should have been convicted of the carnal knowledge of his daughter under s134 of the Criminal Code.  In the matter of the Queen v Shane Ah Sam (CA4 of 1994, unreported decision of the Court of Criminal Appeal delivered 15 March 1995), the Director of Public Prosecutions alleged cunnilingus as unlawful carnal knowledge.

	We accept as correct the principle expressed by Gibbs CJ in The Queen v De Simoni (1981) 147 CLR 383 at 389:

“.....However, the general principle that the sentence imposed on an offender should take account of all the circumstances of the offence is subject to a more fundamental and important principle, that no one should be punished for an offence of which he has not been convicted.  Section 582 reflects this principle.  The combined effect of the two principles, so far as it is relevant for present purposes, is that a judge, in imposing sentence, is entitled to consider all the conduct of the accused, including that which would aggravate the offence, but cannot take into account circumstances of aggravation which would have warranted a conviction for a more serious offence.”

	The appellant submits his Honour was not entitled to make a finding that cunnilingus had occurred, based on a jury finding that the appellant had committed an act of gross indecency.  To make a finding of cunnilingus was to take into account circumstances of aggravation which would have warranted a conviction for a more serious offence.

	We do not accept the appellant’s argument.  We agree with the Crown submission in this matter that the principle expressed in The Queen v De Simoni (supra) is not applicable.
	At the time of the commission of this offence carnal knowledge was defined in the Criminal Code as follows:

“‘carnal knowledge’ means sexual intercourse, sodomy or oral sexual intercourse and it occurs as soon as there is penetration;”

	This definition has subsequently been amended by Act No. 13 of 1994 and sexual intercourse is now defined so as to include cunnilingus.

	We agree with the Crown submission that the definition of carnal knowledge at the relevant time did not include a mere licking of the vaginal area with a tongue.  Sexual intercourse as defined in the Oxford English Dictionary Vol XV at 115 is “copulation”.  Copulation is defined in Vol III at 914 as “the union of sexes in the act of generation”  Cunnilingus is defined in Vol IV at 129 as “oral stimulation of the vulva or clitoris”,  the external female genitalia.  Sodomy is defined in Vol XV at 925 as “an unnatural form of sexual intercourse”.  See also the definitions in the Macquarie Dictionary of sexual intercourse and sodomy at 1579 and 1635.  His Honour made no finding that the appellant inserted his tongue into the vagina.  There being no finding of penetration, the licking of the vagina could not have amounted to a finding that the appellant had carnal knowledge of his daughter.

	Accordingly, his Honour was not, by making a finding that cunnilingus had occurred, taking into account circumstances of aggravation which would have warranted conviction for a more serious offence.

	The second argument advanced on behalf of the appellant is that his Honour erred by taking into account in sentencing the appellant the relationship of father and daughter when the appellant had been acquitted by a jury of a charge of incest under s134 of the Criminal Code.

	We do not agree with this submission.  It is a fact not in dispute that the appellant is the father of Nicole Jordan.  The appellant was found guilty by a jury of unlawfully committing an act of gross indecency with respect to Nicole Jordan, a female who was under the age of 16 years, namely 14 years.  We consider his Honour was entitled to take into account in passing sentence for this offence that the relationship between the appellant and the victim was one of father and daughter and that this makes the offence more serious.  It is a breach of trust.  His Honour makes reference in his remarks on sentence to such a breach of that trust.  With respect, we consider his Honour was right in taking the relationship of father and daughter into account in the way that he did.

	We would dismiss the appeal against sentence in respect of the offence involving Nicole Jordan, since no sentencing error has been established.

	With respect to the two offences relating to Sasha Kuda, his Honour made the following findings (transcript pp 3-4 16/5/96):

   “On 13 May you pleaded guilty to two further counts.  The first, that on or about 1 April 1994, at Mandorah, you had unlawful carnal knowledge of Sasha Kuda, then but 13 years old, and, secondly, that between 1 June 1994 and 4 May 1995, at Mandorah, you maintained an unlawful relationship of a sexual nature with her involving circumstances of aggravation.  That is, that she was at the beginning of that period under the age of 14 and later under the age of 16.  The child was born on 7 December 1980 and, thus, did not turn 14 until that date in 1994.

   At the age of 11 she went to Mandorah with her mother who obtained employment as a cook at the hotel that you were then leasing.  The father had died a few months previously and this may have caused some considerable distress.  You and Sasha became good friends and spent a lot of time together.  The elements of the offences speak for themselves.

   You say that the relationship developed as a loving one on both sides and resulted in regular consensual sexual intercourse between you, involving, on occasions, artificial mechanical instruments.  You were then aged about 47.  That what you were then doing was recognised as being wrong was demonstrated by your attempts to hide your activities from Lou Reeves and by Sasha’s denials to that woman when the two of you were disturbed by her on one occasion in the bedroom.

   The relationship between the two of you ceased at the beginning of May 1995 when Sasha became concerned for her safety after you had threatened and assaulted her.  She report (sic, reported) you to the police.  When interviewed you admitted to all that had happened.  It is accepted that she suffered quite severe psychological traumas, nightmares, flash-backs and loss of trust in others.  Her counselling continues and she is frightened of you.

   Her mother’s support of you, rather than her, has meant that Sasha has had to leave home and her attempts to resume  her formal education were a failure.  Whatever difficulties she may have been facing when she and her mother went to live at Mandorah, they are as nothing compared with the devastation which you have brought upon her.  It was, obviously, your responsibility to ensure that sexual activity of any kind did not take place and to have entered into a relationship such as this was reprehensible.  She was but 13 when it commenced and she deserved to be treated as precious and not precocious.”

	Mr Jordan submitted to the Court that there is now nothing wrong with Sasha Kuda.  His statement is not supported by the evidence and we do not accept it.  On 13 May 1996 when Mr Jordan entered a plea of guilty to the two offences, certain facts alleged by the Crown were admitted.  These include the following which appear at pp 5-6 of the transcript of proceedings on 13 May 1996:

“..... Until the end Sasha was concerned that the accused would go to gaol.  The victim, Your Honour, has suffered seriously over this matter.  Since it came to light until after the committal Sasha suffered nightmares every night that would cause her to wake up.  At this time - that is currently, Your Honour - they occur a minimum of four to five times per week.  Often the nightmares are of, in her words: ‘Peter touching me, telling how much he - telling me how much he still loves me and will never hurt me’.

   Since the matter came to light she has also suffered flashbacks, which she describes as images she sees whilst awake.  These have occurred four or five times a week since the matters came to light.  Often in these experiences she is back in a casino room with the accused and this is unpleasant, as she does not wish to recall it.

   She found that she could not trust any person for a period after the matters finished but has found a boyfriend in the last six months.  At all times since the relationship finished she has known that Mr Jordan is in gaol but she still fears seeing him whenever she is in public.  She has on one occasion run out of a shop having seen a person of similar appearance to the accused although she knew that it was not him.

   After the committal she moved out of home.  One of the significant factors in this was the fact that her mother did not want her to pursue the case and that this has caused disharmony.  Her mother continues to support the accused.  Sasha attended counselling sessions six or seven times shortly after the incident and that has continued intermittently since.  In fact, Your Honour, she’s presently here today with her counsellor.  Last year, 1995, she missed several weeks of schooling.  She tried to resume her schooling this year but has left permanently after five days.

   The accused has been in custody, Your Honour, since 5 May 1995.

HIS HONOUR:	Are those facts admitted, Ms Morris?
MS MORRIS:	Those facts are admitted, Your Honour.

HIS HONOUR:	Thank you.
MR ADAMS:	They’re the facts in relation to that matter, Your Honour. .....”
	With respect, his Honour was correct to take the view that the circumstances in respect of Sasha “put it at the gravest end of the scale of seriousness for this type of offending.”

	His Honour was entitled to place considerable importance on the aspect of general and personal deterrence.  His Honour was, in our opinion, entitled to find as he did (transcript p5, 16/5/96):

   ”Your grave misconduct with your daughter and Sasha is most disturbing and in the absence of any evidence to the contrary I am not prepared to find that there is no need for further personal deterrence.  General deterrence looms large.  So far as Sasha was concerned, at least, the offending was not impetuous and it continued for months.  Others who may be minded to take advantage of infatuation must know that the courts will punish them severely.”

	The thrust of the appeal was in respect of the sentence of one year imprisonment imposed by his Honour in respect of the offence against Nicole Jordan.  However, we have considered the totality of the sentences and the reasons for sentence in respect of the offences relating to Sasha Kuda as well as the one offence relating to Nicole Jordan.

	We have come to the conclusion that there is no demonstrated error on the part of the trial judge.  He was right to view the offences as serious.  He had regard to mitigating circumstances including the successes achieved by the appellant in his career, in particular, in the hospitality industry.  His Honour took into account the fact the appellant had no prior convictions for similar offences.  His Honour also had regard to the principle of totality.  We do not consider the sentence imposed by his Honour was manifestly excessive.

	We grant leave to appeal, dismiss the appeal and affirm the sentences imposed.

_______________________

