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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

Mulhall v The Queen [2016] NTSC 25
No. 21528650 & 21532134


	BETWEEN:

	SHANE MULHALL  
	Respondent

	AND:

	THE QUEEN 
	Applicant 

CORAM:	BLOKLAND J


REASONS FOR DECISION ON SERVERANCE APPLICATION

(Delivered 5 May 2016)

Introduction

[1]	These are the reasons for severing one count from an indictment charging six counts.  The parties were advised of this decision on 7 April 2016.
[2]	The original indictment on file 21528650 charged the accused and a co-accused with one offence against s 213 of the Criminal Code (unlawful entry of a building); one offence against s 69 of the Criminal Code (going armed in public) and three offences against s 188 (2) of the Criminal Code (aggravated assault).  It was indicated the co-accused would most likely be removed from the indictment in anticipation of pleas of guilty to a number of counts.  A further indication was that there may be additional adjustments to the original counts on that indictment.  The Crown also joined count six on file 21532134, a charge that does not involve any allegation against the co-accused.  Count six is a charge against s 100 (b) of the Criminal Code, namely attempt to induce a person called or to be called as a witness in any judicial proceeding to give false testimony or to withhold true testimony. 
[3]	The facts represented by counts one to five on file 21528650 may readily be regarded as a single course of conduct alleging a common purpose between the accused and co-accused to confront an individual (MM) and threaten him with a firearm.  A further purpose or at least the motivation for the execution of the plan was to obtain information concerning the whereabouts of another person (BK).  It is alleged the accused, although not armed himself, was a party to the plan, was present for its execution and on the Crown case, must have foreseen the commission of all offences comprising counts one to five which are alleged to have been committed on 13 June 2015. 
[4]	Count six is alleged to have been committed on 22 June 2015.  It is alleged the accused gave a letter to a fellow remand prisoner and asked him to give it to a member of his family.  On the Crown case the letter instructed the family member to speak to MM to ensure that MM gave an exculpatory account of the accused’s participation in the events comprising counts one to five.  
Were All Counts Properly Joined On The Indictment? 
[5]	Counsel for the accused contended count six was not properly joined on the same indictment as counts one to five.  It was argued count six could not be regarded as an offence of a similar character with respect to counts one to five.  Relying on De Jesus v The Queen, (1986) 22 A Crim R 375. it was pointed out that to be considered an offence of a similar character, and therefore amenable to joinder, there must be legal and factual similarity between the offences. 
[6]	The case of De Jesus v The Queen primarily concerned severance, and counsel for the applicant had conceded that the charges were correctly joined.  In De Jesus v The Queen, Mason and Dean JJ drew upon English authority to the effect that two offences could constitute “a series” or could be regarded as “a similar character” if there were “both a legal and a factual similarity between the two offences”.  To justify joinder necessitated “a sufficient nexus” between the two offences.
[7]	It was argued there were no legal or factual similarities between count six and the remaining counts.  This is because counts one to five all concerned the events of 12 June 2015; were a different type of offence compared with count six; and were committed at a different location, allegedly with the co-accused. Further, it was argued the offence charged in count six could not be considered as having been committed in the prosecution of a single purpose.  The single purpose alleged by the Crown in respect of counts one to five was a common single purpose between the two alleged offenders to find information about a person by the use of threats of force.  
[8]	The argument put against joinder is too narrowly cast.  Section 309 (1) of the Criminal Code provides: 
309	Circumstances in which more than one charge may be joined against the one person
(1)	Charges for more than one offence may be joined in the same indictment against the same person, whether he is being proceeded against separately or with another or others, if those charges are founded on the same facts or are, or form part of, a series of offences of the same or similar character or a series of offences committed in the prosecution of a single purpose.
[9]	Although not of the same or similar character as counts one to five, count six, charged pursuant to s 100 (b) of the Criminal Code, in my opinion may be characterised as being “founded on the same facts” in accordance with    s 309 (1) of the Criminal Code.  As pointed out by counsel for the Crown,   s 309 (1) of the Criminal Code is expressed disjunctively.  It is not necessary for the purposes of joinder that the proposed charges to be joined fulfil each limb of s 309 (1).  Although not founded on totally the same facts as counts one to five, there is a substantial overlap of the facts as count six alleges an attempt to induce false testimony from one complainant whose evidence is directly relevant to the balance of the counts.  Although it might be seen to be at the limit of charges that may be appropriately joined, in my view there is sufficient nexus between the charges.  In my opinion they are properly regarded as being founded on the same facts sufficient to justify joinder.
[10]	Different issues however arise in respect of the severance application. 
Should Count Six Be Severed From The Indictment?
[11]	Ordinarily a court should order separate trials where there are different victims, where the evidence in respect of one victim is not relevant to the charge in respect of the other victims, or where the joinder of charges creates a risk of prejudice. Sutton v The Queen (1984) 132 CLR 528, 531, [541 – 542]; De Jesus v The Queen (1986) 22 A Crim R 375 [387 – 388].  An application for severance and consequently for trial on separate counts may be refused on the ground that the convenience of trying the charges together far outweighs any risk of prejudice.  The authorities are clear however, that if impermissible prejudice would be a consequence of a joint trial, severance or separate trials should be ordered. 
[12]	The Crown does not allege the evidence to be called in proof of count six is admissible on the basis of post offending conduct towards proof of counts one to five.  Potentially, the note or letter itself may be used to prove the presence of the accused at the scene, but that is not central to proof of the Crown case with respect to those counts. 
[13]	The Crown submits the witnesses and the evidence they may give in respect of counts one to five, may be admissible in proof of count six, thus strengthening the case against severance.  It is accepted that witnesses should not be put to the inconvenience or distress of testifying on more than one occasion unless that simply cannot be avoided in the interests of a fair trial. 
[14]	Section 100 (b) of the Criminal Code provides any person who “attempts by any other means to induce a person called or to be called as a witness in any judicial proceeding or to give false testimony or withhold true testimony is guilty of a crime.”  The phrase “any other means” excludes cases that may fall under s 100 (a) of the Criminal Code.  Section 100 (a) of the Criminal Code principally deals with conferring benefits on a witness in exchange for false testimony or withholding true testimony.  The Crown argues the focus is on giving false testimony, therefore the jury would have to be apprised of the events and circumstances of counts one to five when considering count six.  It seems reasonable that some evidence of those events would be required towards proof of count six, however the extent of what is required to be proven was the subject of argument, and on the Crown argument should lead to refusal to sever count six. 
[15]	Section 100 (b) of the Criminal Code does not require that the Crown prove that false testimony was in fact given or that true testimony was in fact withheld.  The focus of the section, and what is required to be proven, is the attempt to induce the witness to give false testimony or withhold true testimony.  Provided all of the physical and mental elements constituting the attempt are made out, it matters not that the attempt was unsuccessful.  This is consistent with generally accepted principles concerning attempts.
[16]	Counsel for the Crown drew my attention to the Queensland Court of Criminal Appeal decision of R v Danahay. [1993] 1 Qd R 271.  That case concerned the construction of s 127 (1) of the Criminal Code (QLD), an offence similar to s 100 (a) of the Criminal Code.  The majority construed the section as requiring no more than proof of the making of an offer to give a benefit to the prospective witness.  Elaboration was given on the meaning of “withholding true testimony”.  That term was said to include amputating the evidence through to withholding evidence entirely by not going to court. 
[17]	As to whether the phrase “withhold true testimony” requires the Crown to prove the objective truth of the proposed evidence, Williams J rejected such a construction.  His Honour drew on both common law and Code jurisprudence, settling on a construction preferred by the Ontario Court of Appeal in the decision of R v Silverman, (1908) 17 OLR 248. excluding such an approach.  Further, the construction preferred excluded an approach that would permit an accused’s belief about the truth or falsity of the proposed evidence to defeat the charge.  This is because that particular offence requires proof of an attempt to dissuade the witness from giving testimony effectively by corrupt means.  Although not analysing the offence to the same degree of detail, Thomas J substantially agreed with Williams J.
[18]	The point was made in R v Danahay that wrong, mistaken or inaccurate testimony does not means the testimony is not “true testimony” in the context of offences of this kind.  In the more particular case of s 100 (b) of the Criminal Code it is the attempt to induce by some means false testimony or withholding true testimony that must be proven.  The reference to “true testimony” refers to the truth as the witness honestly believes, not to an objective truth.  In my view R v Watt, (1996) 5 NTLR 92.  addresses a different point with respect to s 100 (a) of the Criminal Code and does not advance the construction points at issue here. 
[19]	I leave aside the question under s 32 of the Criminal Code on whether honest and reasonable mistake potentially has a role.  Much would depend on the facts that emerge at trial but it would seem the scope for its operation is limited in the conceivable cases, and could not extend to a belief about the truth or otherwise of evidence to be given. 
[20]	None of that is to suggest that evidence given in proof of counts one to five is irrelevant to the proof of count six.  It may well be strong circumstantial evidence, but there would seem to be no need to adduce evidence to prove the objective truth of the evidence given, or to be given, by a particular witness.  This is because the gravamen of the charge concerns an attempt to corrupt testimony by any means rather than the completed act or event. 
[21]	Although there may be inconvenience or discomfort occasioned to one or more of the witnesses if they are required to give evidence in two trials,  I have concluded this is a case where the prejudice that may be occasioned to the accused outweighs the efficiency and other positive factors inherent in dealing with all charges in one trial.  Both trials would be short trials involving only a few witnesses.  This is not a case where the evidence relevant to count six may be used in proof of counts one to five, save for in an extremely limited sense. 
[22]	It is likely that considerable prejudice would be occasioned with respect to the considerations relevant to the proof of counts one to five, if the evidence relevant to count six were led at the same trial.  At the very least the jury would be highly distracted by the evidence relevant to count six.  There is real potential for misuse of that evidence.  It has the real potential to allow a conclusion to be drawn that the accused was a party to counts one to five on the basis of evidence relevant to count six.  That evidence would also tend to show bad character or moral shortcomings on the part of the accused.  In the circumstances of this particular case, I was not prepared to rely on directions being given to the jury about the appropriate use of evidence relevant to count six, even accepting as I do that jury members act sensibly and reasonably and comply with directions.  The risks of misuse of the evidence remains too high. 
[23]	For those reasons I severed count six from the indictment and ordered count six be tried separately. 
[24]	By arrangement these reasons will be forwarded to counsel. 
[25]	These reasons are not to be published on the Court website until the completion of the trials. 
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