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IN THE COURT OF CRIMINAL APPEAL
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

Kelly v The Queen [2010] NTCCA 8
No. CA 7 of 2010 (20909185) FORMTEXT 

	BETWEEN:

	JOHN MORRIS KELLY
	Appellant

	AND:

	THE QUEEN
	Respondent

CORAM:	MARTIN (BR) CJ, RILEY AND KELLY JJ

REASONS FOR JUDGMENT

(Delivered 22 June 2010)

MARTIN (BR) CJ:
[1]	I agree that the appeal should be allowed for the reasons given by Riley J.
RILEY J:
[2]	On 13 October 2009 the appellant was found guilty by a jury of the offence of maintaining an unlawful sexual relationship with CB, a child under the age of 16 years, contrary to s 131A(2) of the Criminal Code.  The relevant parts of the section are in the following terms:
131A	Sexual relationship with child 
(1)	For the purposes of this section, offence of a sexual nature means an offence defined by section 127, 128, 130, 132, 134, 188(1) and (2)(k), 192 or 192B. 
(2)	Any adult who maintains a relationship of a sexual nature with a child under the age of 16 years is guilty of a crime and is liable to imprisonment for 7 years.  
(3)	A person shall not be convicted of the crime defined by this section unless it is shown that the offender, as an adult, has, during the period in which it is alleged that he maintained the relationship in issue with the child, done an act defined to constitute an offence of a sexual nature in relation to the child on 3 or more occasions, and evidence of the doing of any such act shall be admissible and probative of the maintenance of the relationship notwithstanding that the evidence does not disclose the dates or the exact circumstances of those occasions. 
[3]	The provision, and similar provisions in other jurisdictions, has been considered in various authorities.  It is now settled that to obtain a conviction for an offence under s 131A(2) the prosecution must establish the presence of the actus reus and that the accused had the necessary intention.  The actus reus of the offence is the doing, as an adult, of an act which constitutes an offence of a sexual nature in relation to the child concerned on three or more occasions. KBT v The Queen (1997) 191 CLR 417; KRM v The Queen (2001) 206 CLR 221; PDW v The Queen (2009) 25 NTLR 72 at 80.  It is not necessary for the prosecution to show any intention on the part of the accused to maintain an unlawful sexual relationship with the child. PDW v The Queen (2009) 25 NTLR 72 at 81.
[4]	In the present case the substantive charge of maintaining a sexual relationship with a child was particularised in the indictment by reference to nine separate sexual acts alleged to have been committed by the appellant on CB.  The appellant pleaded not guilty to the substantive count and to each of the particulars and their respective circumstances of aggravation.
[5]	At the conclusion of the trial the jury was asked for its verdicts in respect of each of the nine particularised acts as well as the substantive count.  The jury returned a verdict of guilty in relation to the substantive count; not guilty of the acts identified as particulars 1 to 5; and guilty of the acts identified as particulars 6, 7, 8 and 9.  The jury appeared to rely upon the findings of guilt for the acts referred to in particulars 6 to 9 as the offences "of a sexual nature" which occurred on "three or more occasions" in order to find the appellant guilty on the substantive count.
[6]	The act referred to in particular 6 was that in July 2007 the appellant procured CB to perform masturbation upon him.  The act referred to in particular 7 was that, immediately after the sixth act, the appellant had anal sexual intercourse with CB.
[7]	The act referred to in particular 8 was that between 15 February 2008 and 15 March 2008 the appellant procured CB to perform masturbation upon him.  The act referred to in particular 9 was that immediately after the eighth act the appellant had anal sexual intercourse with CB.
The ground of appeal
[8]	The sole ground of appeal was that the learned trial Judge incorrectly directed the jury as to the elements of the offence of maintaining an unlawful sexual relationship.  The appellant contended that there was a failure to identify correctly the elements of the offence both in the written directions delivered to the jury ("the aide memoire") and in the oral directions given by his Honour to the jury.
[9]	The elements of the substantive offence were set out in the aide memoire and included advice to the jury that the Crown must prove that the accused committed "three or more offences of a sexual nature against CB".  This direction does not reflect the requirements of s 131A(2) of the Criminal Code and is in error.  The authorities make it clear that the actus reus of the offence is the commission of an act defined to constitute an offence of a sexual nature on three or more occasions.
[10]	Early in his address to the jury the learned trial Judge correctly identified the nature of the charge when he said:
As to the criminal conduct involved in that charge, criminal conduct which constitutes an offence is the doing, as an adult, of an act which constitutes an offence of a sexual nature in relation to the child concerned ... on three or more occasions.  The offence is made out if you, the members of the jury, [are] unanimously agreed as to the commission of the same three or more acts constituting an offence of a sexual nature.  The offence charged on the indictment is not, I stress, is not committed unless the Crown proves the accused has done an act defined to constitute an act of a sexual nature on three or more occasions.
[11]	However, later in his address his Honour took the jury to the aide memoire and read them the elements of the offence.  The elements included the requirement that the Crown prove that "the accused committed three or more offences of a sexual nature against CB" without reference to the additional requirement that the acts defined to constitute such offences must occur on three or more occasions.  In his final remarks to the jury, immediately before the jury retired to consider its verdict, the learned trial Judge said:
And, of course, before you can come to a guilty verdict in relation to the substantive count you must be satisfied that the Crown has proven beyond reasonable doubt at least three of the particular acts specified in particulars 1 to 9.  That is all.  You may now retire to deliberate on your verdict.
[12]	His Honour did not draw to the attention of the jury the requirement that the Crown prove that an act defined to constitute an act of a sexual nature had occurred "on three or more occasions".  His Honour did not address the meaning of "occasions".  Although it is readily apparent that the jury determined that the appellant committed three or more acts of a sexual nature there is nothing to suggest that they considered whether or not those acts occurred on three or more occasions.  This was an essential element of the offence and an issue in the proceedings for the jury to resolve.  The issue was not drawn to the attention of the jury.
[13]	In my opinion the learned trial Judge incorrectly directed the jury as to the elements of the offence of maintaining an unlawful sexual relationship.  The appeal should be allowed.
"Three or more occasions"
[14]	Section 131A(3) of the Criminal Code of the Northern Territory differs from similar legislative provisions in some other jurisdictions in using the expression "3 or more occasions".  The provision in the Australian Capital Territory uses the same expression Section 56 of the Crimes Act 1900 (ACT). and that in Tasmania uses a similar expression. Section 125A of the Criminal Code (Tas) which refers to "at least three occasions".  The Northern Territory legislation mirrored the wording of the Queensland section in force at the time of the decision of the High Court in KBT v The Queen. (1997) 191 CLR 417 – see s 229B of the Criminal Code (Qld).  However, the Queensland legislation has subsequently been amended to restructure the provision to define an unlawful sexual relationship as a relationship which involves more than one unlawful sexual act over any period. Section 229B of the Criminal Code (Qld).  In Western Australia the equivalent legislative provision refers to "3 or more occasions each of which is on a different day". Section 321A(2) of the Criminal Code (WA).  In New South Wales the reference is to "3 or more separate occasions occurring on separate days during any period". Section 66EA of the Crimes Act 1900 (NSW).  In Victoria the requirement is that the conduct took place between the accused and the child "on at least two other occasions" during a "particular period." Section 47A of the Crimes Act 1958 (Vic). 
[15]	The Northern Territory legislation does not provide any assistance as to what may, or may not, constitute an "occasion" for the purposes of the section.  The appellant argued that it cannot embrace a situation where there existed what it described as "twin" offences.  What occurred in relation to the acts referred to in particulars 6 and 7 was described by the learned trial Judge in the following terms:
The offender drove down a track near Buffalo Creek where he stopped his motor vehicle.  He told the victim to get out of the motor vehicle.  He massaged the victim's back and legs and he told the victim to get undressed.  The offender also got undressed.  He told the (victim) to masturbate him and he then told the victim to lay face down on the back bench seat of his motor vehicle.  The offender then applied lubricant to his penis before inserting his penis into the victim's anus.
A similar description was provided in relation to the acts constituting particulars 8 and 9.
[16]	It was submitted on behalf of the appellant that the acts referred to in particulars 6 and 7 were "twin" offences which occurred on one occasion in July 2007 and the acts referred to in particulars 8 and 9 were also "twin" offences which occurred on one occasion early in 2008.  It was submitted that, although there were four separate acts of a sexual nature, those acts occurred on only two occasions and not, as the section required, on three or more occasions.
[17]	The situation is very similar to that referred to in R v S (1999) 2 Qd R 89 at 91 - 2. where the Queensland Court of Appeal said:
The statement in the joint judgment in KBT v The Queen that "the actus reus of the offence is as specified in subs. (1A) rather than maintaining an unlawful sexual relationship" may, with respect, be capable of producing a somewhat surprising result in a case where, for example, the three acts in question all occurred in the course of the same day, or perhaps even within the same hour of that day.  It would in those circumstances be difficult to regard the accused as "maintaining a sexual relationship", according to the natural meaning of those words, over so short a period.  Fortunately, however, we are not faced here with a state of affairs like that."
[18]	Whilst it must be accepted that proof of the maintenance of a sexual relationship with a child is not an element of the offence created by s 131A of the Criminal Code it is apparent that the offence was intended by the legislature to resolve what was described in the second reading speech as "a very serious problem which has arisen in prosecuting adults who sexually abuse children repeatedly over a period".  The problem was said to have arisen because of the decision of the High Court in S v The Queen (1989) 168 CLR 266. in which there was “uncertainty as to the dates and circumstances surrounding each of the particular instances of abuse".
[19]	There is nothing in the section or in the expression "three or more occasions" to suggest the legislature intended that any particular period of time or any particular circumstance would constitute an occasion.  In my view, the word "occasions" within the expression contemplates at least three separate events or occurrences.  There would not be more than one occasion if the acts were effectively part of one continuous occurrence.  Whether two or more acts defined to constitute an offence of a sexual nature occurred on one or more occasions will always be a matter of fact for the jury to resolve.  However, in my view, for more than one act to be described as occurring on a separate occasion there must be present, at least, a temporal separation or a separation in circumstances between the acts sufficient to warrant such a description. 
[20]	In the present case the acts referred to in particulars 6 and 7 are so proximate in time and circumstance as to amount to one occasion.  Similarly, the acts referred to in particulars 8 and 9 also amount to one occasion.  It follows that the findings of the jury, that the appellant was guilty of the acts identified in those particulars, could not amount to a finding that the acts occurred "on three or more occasions" and a verdict of guilty in relation to the substantive offence could not be sustained.
Conclusion 
[21]	In the present case the learned trial Judge misdirected the jury as to the elements of the offence created by s 131A for the Criminal Code.  Further, the findings of the jury were insufficient to support a finding of guilt in relation to the offence created by s 131A for the Criminal Code.  In my opinion the appeal must be allowed and the conviction set aside.
KELLY J:
[22]	I agree.
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