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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
AT DARWIN

No. 124 of 1988


BETWEEN:


JOHN MAXWELL CRYER
Plaintiff
AND


THE COURT OF SUMMARY JURISDICTION SITTING AT DARWIN
Defendant
AND:


COLIN FREDERICK GEORGE HAYMON
Interested Party




CORAM:	NADER J



REASONS FOR JUDGMENT
(delivered 20 May 1988)




This is an application for:


	A remedy in the nature of prohibition pursuant to Order

56 preventing the Court of Summary Jurisdiction from proceeding further in hearing criminal proceedings against the applicant alleging that he unlawfully assaulted Irene Jeanette Cryer and Rebecca Cryer on 7th March 1987 contrary to section 188 of the Criminal Code.
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	Alternatively, an order quashing of the said criminal proceedings such proceedings being an abuse of the processes of the Court;	or
	Alternatively, a permanent stay of the said criminal proceedings such proceedings being an abuse of the process of the Court.
	Alternatively, a permanent stay of the said criminal proceedings on the ground that they are vexatious or harassing within the meaning of section 339(1)(b) of the Criminal Code (N.T.).




On 26 November 1986, Kearney J, exercising jurisdiction under the Family Law Act granted an injunction against the plaintiff, John Maxwell Cryer, on the application of his wife, Irene Jeanette Cryer, restraining him, inter alia, from assaulting her.	On 7 March 1987, the plaintiff committed a breach of the injunction.	By information under the Justices Act (NT) dated 12 March 1987, the plaintiff was charged under section 188 of the Criminal Code (NT) with assault.	The charges were based on precisely the same conduct as constituted the breach of injunction.	The informant was Colin Frederick George Haymon, a sergeant of police.

On 3 April 1987, in proceedings for breach of the injunction brought by the wife, being satisfied beyond reasonable doubt that the plaintiff had acted in breach of the injunction, and after expressing my reasons for doing so, I ordered the plaintiff to enter into a recognizance without sureties in the sum of $1000 to comply with the terms of the injunction.	In making that order I was exercising jurisdiction under subsection 114(4) of the Family Law Act.	The recognizance was entered accordingly.
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The chief provision of the Family Law Act for the purposes of this matter is section 114:


INJUNCTIONS
(1)
(2)
(3)

(4)	If a court having jurisdiction under this Act is satisfied that a person has knowingly and without reasonable cause contravened or failed to comply with an injunction or order under this section, that court may -
	order that person to pay a fine not exceeding

$1,000;

	require that person to enter into a recognizance, with or without sureties, in such reasonable amount as the court considers appropriate, that he will comply with the injunction or order, or order the person to be imprisoned until the person enters into such a recognizance or until the expiration of 3 months, whichever first occurs;


	order that person to deliver up to the court such documents as the court considers appropriate;	and


	make such other orders as the court considers necessary to enforce compliance with the injunction or order.


(5)

(6)	Where an act or omission by a person that constitutes a contravention or failure to comply with an injunction or order under this section is an offence against any law, the person may be prosecuted under that law, but nothing in this sub-section renders any person liable to be punished twice in respect of the same act or omission.


Subsection 114(6) does not in terms prohibit double punishment;	rather, it affirms that the section does not have
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the effect of rendering a person liable to double punishment otherwise prohibited by the general law.

I think it does not oversimplify the plaintiff's argument to say that he contends the sole legitimate purpose of the criminal proceedings in the Court of Summary Jurisdiction to be the plaintiff's punishment, but because he has already been punished by my order of 3 April 1987, any further punishment would be an infringement of the principle recognized by subsection 114(6): the plaintiff would have been 'punished twice in respect of the same act or omission.'	It needs to be noted that the subsection speaks of an 'act or omission' that constitutes a failure to comply with an injunction.	This language is apt to recognize that a person is not to be punished twice in respect of particular conduct whatever formal description that conduct may be given in different proceedings: 'failure to comply with an injunction' in one forum or 'assault' in another.

Affecting my approach to the proceedings, is the concession of Mr Hiley QC, representing the informant in the Court of Summary Jurisdiction, that the order of 3 April 1987 that the plaintiff enter into a recognizance was a punishment within the meaning of subsection 114(6).	This concession has relieved me of having to decide that question.	It may have been a correct concession.	But, by reason of the fact that the point was not contentious, it has not been fully considered here, and
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it would be wrong to use these reasons in support of the proposition that action taken by a court under subsection 114(4) amounts to a punishment under subsection 114(6).

The CCR Australia Limited publication of the Family Law Act gives to subsection 114(4) the heading:
'[Penalties for non-compliance]'.	That heading in not part of the Act as published with the authority of the Commonwealth Government Printer.	Of course, a penalty is a species of the genus punishment and, if the editors of the CCR book are correct, the action taken under subsection 114(6) was a punishment.	But, it seems arguable to me that all or some of the matters specified in paragraphs (a) to (d) inclusive are not punishments: in
particular, action under paragraph (b).	Paragraph (d) speaks of 'other orders •.•	to enforce compliance with the injunction
. . .I. Perhaps it was open to Mr Hiley to argue that an order
of the kind I made was a method of enforcement of Kearney J's injunction and not a punishment in the sense in which the word is used in subsection 114(6).	It was pointed out by Mr Hiley in the course of debate, that there might be orders of courts designed to bring about specific consequences which, while they operate to the detriment of a person, could not be considered punishments in the relevant sense.	The purpose of an order having a detrimental effect may have to be considered to see whether it may properly be described as a punishment: is an order made as a punishment for non-compliance, or is it made to enforce compliance?	Perhaps some orders under subsection 114(4) are punishments while others
are not.	It is not obvious to me that to require a person to make a formal promise to the court to behave well, not accompanied by a conviction, is a 'punishment' in any sense of the word.		Because o	the concession, the matter was not fully argued and I say no more about it.

The learned magistrate, Mr C McPherson SM, rejected a submission to stay the assault proceedings.	He ruled that the case might proceed notwithstanding that it would not be possible to impose any punishment even if he were to convict the plaintiff.	Mr McPherson SM adjourned those proceedings to enable these to be brought.	One wonders what can be a legitimate purpose of criminal proceedings that are incapable of culminating in punishment:	see Clerk and Lindsell on Torts, 15th ed. (1982), par 1-09, p9: 'the purpose of criminal proceedings is to punish the wrongdoer.'

The learned magistrate recognized that he could not punish the plaintiff twice in respect of the conduct constituting non-compliance with the injunction.	I infer from what his Worship is reported to have said that he considered the order I made on 3 April 1987 to be punishment.	However, he did not think a mere conviction to be punishment.

Accepting Mr Riley's concession; if a conviction is punishment in the relevant sense, the proceedings before the magistrate would not be able to proceed to conviction without
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infringing the prohibition against double punishment.	It is possible to look upon a conviction as a punishment having potentially serious effects on a person's career.	The law of the Northern Territory seems to so regard a conviction by providing that in some cases a magistrate need not proceed to conviction: see, e.g., section 4 of the Criminal Law (Conditional Release
of Offenders) Act. The word 'punishment', as more commonly understood by lawyers, is synonymous with 'penalty' or 'sentence'.	Nevertheless 'punishment' has, in my opinion, a more general meaning equivalent to acting in respect of someone to his detriment by reason of some prior conduct of that person:	an adverse consequence of reprehensible conduct.

I find the case more satisfactorily resolved by reference to less technical questions.	The Family Law Act is comprehensive.	In quite a number of situations it pre-empts other legal rules and jurisdictions in their applications to persons between whom there is or has been the relationship of wife and husband.	The full court of the Family Court of Australia in the Marriage of Sahari 11 ALR 679, considering a closely related but not identical question, made some observations under the heading Contempt and the criminal law: p 695-6:

'There will be many cases where the same set of facts wholly or partly constitute --
	a criminal offence; and
	a breach of an order of a court acting under the Family Law Act.

Allegedly the case under appeal is one such.
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We fully agree with what was said in the Phillimore Report.	That Committee did not suggest any alteration in the law, apparently viewing its
statement in par 34 as a correct statement of the common law.	We accept that it is,	We repeat the salient points ---

"In trivial cases, the deciding factors will normally be those of convenience and urgency.	In more serious cases when the offence (if proved) would be likely to attract severe penalties, the practice should always be that, unless considerations of immediate urgency compel a different course, trial and punishment should be left to the slower process of the ordinary criminal law.	As this is essentially a matter for the exercise of a judicial discretion, we make no proposal for legislation, but would commend it as a sound and proper practice."
When in a contempt application brought under the Act it is apparent to the court that a criminal offence is also involved the court is clearly called upon to exercise a discretion.	The elements of such discretion are clearly set forth in the above statement from the Phillimore Report.	To some extent the exercise
of the court's discretion can be assisted by the applicant's own choice of remedy.	If the applicant undertakes to the court, that although there is prima facie evidence of a criminal offence, he or she does not propose to invoke the criminal law, the Family Court will be in a much better position to deal with the application.	In the course of its so dealing the court may have regard to the whole of the Act including its counselling provisions.	It is for this reason that minor assaults and molestations can best be dealt with in the Family Court.		In the past there was frequent recourse to the magistrates' courts with summary charges of "apprehended violence", "assault female" and various other charges grouped under the euphonious heading of "peace complaints".	Where such altercations arise between spouses, or involve spouses and children, there is a great deal to be said for invoking the jurisdiction of the Family Court which is a specialized tribunal with counselling components, rather than the summary jurisdiction of the magistrates' courts.	If the applicant does not give an undertaking not to invoke the criminal law, the court may decline to proceed with the contempt application.

However where a more serious offence is alleged (eg, attempted murder, malicious wounding, maliciously inflicting grievous bodily harm) the respondent's actions may take on a quality that involves wider implications than the conflict between say the husband and wife.	The actions of the respondent may show such
disregard for life and safety as to invoke public concern and require the application of criminal law and procedure:	in such a case it would be proper to locate the subject-matter outside the narrower considerations involved in the Act (compare R v Bateman [1925]
Cr App Rep 8 quoted with approval by the NSW Court of Criminal Appeal in Clout v Hutchinson (1950) 67
WN (NSW) 203).


Later (p 696) their Honours said, 'The Family Court has no power to grant immunity from criminal prosecution.	But in the appropriate case the court may decline to proceed with a contempt hearing unless the applicant undertakes that he or she will not prosecute the criminal offence for which the respondent may be convicted on the same facts.	Such an undertaking may lack effect if the carriage of the prosecution rests in other hands, particularly where the alleged criminal offence is a serious one.'


Two observations may be made in the light of the passages quoted.	First, the conduct of the plaintiff here did not amount to one of the more serious offences specified in the quoted passage or any offence of like gravity calling for use of the criminal law.		Secondly, this court, unlike the Family Court of Australia (at least as it was constituted at the time of Marriage of Sahari), has power to stay proceedings in an inferior tribunal in an appropriate case.

McHugh JA, in a judgment with which Street CJ and Priestley JA concurred, considered the power of the Supreme Court of New South Wales to stay proceedings of an inferior tribunal
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when their institution or continuation is harsh and oppressive and an abuse of process:	see Herron v McGregor and Others, (1986] 6 NSWLR 246.	The reasoning of his Honour in respect of the Supreme Court of New South Wales applies with equal force to this court.	I adopt his statement, 'not only has this court the inherent power to stay its own civil and criminal proceedings for abuse of process but its general supervisory and protective power extends to protecting inferior courts and tribunals from abuse of their procedure in relation to civil, criminal and disciplinary matters.': p251.	The Court of Appeal was, in that case, concerned with the effects of delay in the institution of proceedings.

But, delay is not the only matter that can cause oppression to a defendant.	Indeed, it would surely be undesirable to attempt to catalogue every situation that might be considered oppressive so as to amount to abuse of process such as to confer on this court a discretion to stay proceedings.

The proceedings of 3 April 1987 took place in the context of the Family Law Act.	The wife, the victim of the plaintiff's violence, elected to institute proceedings in this court.	I received evidence which satisfied me beyond reasonable doubt that the plaintiff had used force against his wife in circumstances that amounted to a breach of the order of Kearney J of 26 September 1986.	The proceedings were conducted very much as if they were criminal.	The wife was represented by counsel
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who prosecuted the matter and the plaintiff was represented by counsel who acted in his defence.	I read the wife's allegations to him and asked him whether he admitted or denied them.	He denied the allegations and the issues proceeded to trial.		In the course of the proceedings I described the allegations as 'charges'.	Pending the determination of those proceedings the plaintiff was in jeopardy of suffering one or more of the consequences described in subsection 114(4) of the
Family Law Act.	Even imprisonment was a possible, if unlikely, consequence: paragraph 114(4)(b).	Lengthy oral evidence was given by the wife in support of her charges.	Evidence in support of the wife was given by a Mr Christopher Jones.	The plaintiff elected to give evidence in his own defence.	He was subjected to extensive cross-examination by counsel for the wife.	In addressing me near the close of the case, counsel for the wife said that he did not intend to make submissions in relation to penalty because it was not the prosecutor's traditional role to do so.	He said however that he did not urge a 'custodial sentence'.	In the course of the address of counsel for the plaintiff, I was informed for the first time (to the best of my recollection) that the plaintiff had been charged by police with assault arising out of the the same conduct that had been the subject of the wife's 'charges' before me.	The transcript then shows the following exchange:

HIS HONOUR: That's a rather disturbing matter.	I mean, a man can't stand in double jeopardy over the same matter.
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MR EWENS:		Your Honour, my friend and I have had some discussion regarding that, Your Honour.	I would refer you to section 114(6) of the Family Law Act.
HIS HONOUR: This never ceases to surprise me, this Act.
MR EWENS:	Perhaps if Your Honour would care to - it's only a couple of lines - perhaps if Your Honour to (sic) care to read that.
HIS HONOUR: "Any person liable to be punished twice." That means if I deal with him first and if I find him guilty, the magistrate won't be able to punish him for it.
MR EWENS:	It seems -
HIS HONOUR: There's no doubt about that.
MR EWENS:		My friend and I have had some regarding this, Your Honour.
 conversations It seems that
my friend draws - and he may
he draws distinction between convicted.
MR WATERS:	No, convicted and punished.
 well be right - prosecuted and

MR EWENS:		And subsequently the word punished.	It would appear as though he could well be

HIS HONOUR: I think the meaning's fairly clear, Mr Ewens.	It's making express what lawyers would probably accept anyhow, that a person shouldn't be punished twice for the same offence.
MR EWENS:	Yes.
HIS HONOUR: I mean, if someone's convicted at court martial for something that amounts to a criminal offence as well, he can't be dealt with in a magistrates court.
MR EWENS:·		I believe that's probably my interpretation of this subsection, Your Honour, but I'm not sure that it's my friend's.
HIS HONOUR: Mr Waters, what do you say about this?
MR WATERS:		Well, I agree with what Your Honour first said, and that is that he certainly cannot be punished again.
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HIS HONOUR: No, he can be convicted.
MR WATERS:	He can be convicted but not punished.
HIS HONOUR: Yes, I think that's right, he can't suffer punishment twice.
MR WATERS:		But when Your Honour restated you said that he can't be dealt with again;	but he certainly can be dealt with but not punished.
HIS HONOUR: I meant dealt with - - -
MR WATERS:		Yes, that's my understanding, Your Honour, and that's a matter which my friend should properly put when the time comes, before the magistrate, and no doubt the matter will proceed no further than a conviction in that circumstance.
HIS HONOUR: Yes.	In fact, it would seem to me even if a conviction is legally obtainable, isn't it a bit heavy handed to even get a conviction against him?
MR WATERS:		Well, that's a discretion that the police could choose to - they might see it as a rather pointless exercise.	But I think that section is probably put there so as to allow them to take the course of recording a conviction, because one could - and I think the discussion in the CCH seems to make it clear;	it was designed to avoid my friend bobbing up and pleading, and then the reverse occurring, and therefore, stifling any proper attempt to deal with an offence in both jurisdictions.
HIS HONOUR: Yes.	I'll say something about it.	Yes, Mr Ewens?'


In the result I found some of the allegations against the plaintiff to have been proved beyond reasonable doubt.	I said:

'I am not satisfied beyond reasonable doubt in relation to the matters alleged in paragraphs 1 or 2 of the application.	In relation to 2 I have a doubt,
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'	'

that's all I can say, that the husband did what he did knowingly.	He says in the witness box that he still doesn't realise the full implication of paragraph (f) of the injunction, but he's sitting here in court now and it is perfectly clear and unambiguous to me, and I am somewhat surprised that a man who has got sufficient education to be an estate agent can't read this fairly unambiguous language and understand what it means.
It says that the husband is restrained from assaulting or molesting the wife, and from entering the upstairs portion of the house, and from entering or remaining in the downstairs portion of the house, except with the prior consent of the wife for the purposes of access to the children, or inspecting, etcetera.
There's no question of consent for any other purpose, and Mr Cryer must understand that any time he in future enters on those premises for any purpose other than the purposes set out, that even the consent of his wife doesn't mean that he's not committing a breach of the injunction.

From now on, Mr Cryer, there could be no doubt that you understand what this means.	In relation to the third matter alleged, namely the assault upon Rebecca Anne Cryer, I am satisfied beyond reasonable doubt of the allegations made by Mrs Cryer, and I find that Mr Cryer did assault Rebecca Anne Cryer in the manner described by Mrs Cryer.	Likewise, I find that he was guilty of assaulting the applicant herself in the manner described by the applicant.
Now having said that, I will make a couple more remarks.	This is a matrimonial matter where people behave in most irrational and appalling ways.	I see dozens of them here in court; and matters which I would treat as fairly serious crimes if they had occurred between strangers or in a different setting altogether, although they remain objectively serious, one can treat them with some subjective compassion or leniency, they having occurred in a situation of a matrimonial dispute in which it is well known to all of us that very few people behave with complete fairness and rationality towards the other one.
However, I have to do two things.	I have to impose an adequate punishment, and I keep in mind when I do that, trying to ensure that this sort of thing doesn't happen again.	One way of perhaps ensuring that, will be to say to Mrs Cryer that she should not, under any circumstances, consent to Mr Cryer entering the premises, except in strict compliance with the injunction, that is to say she should not consent to his entering, except with his - with her prior consent, and for the purposes specified in paragraph F.	That's not
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'	'
done simply to be tough on Mr  Cryer.	The idea of that is to keep them apart insofar as it's humanly possible to keep them apart, to minimise the likelihood of a clash.

Now as to the punishment.	I don't propose to send Mr Cryer to gaol, although the offence in my view, is one that could go very close to warranting a short, sharp period in gaol.	I have it in mind that in years to come, the children - I don't want to create a situation that will enable either parent to use anything that's happened in this court as a weapon against the other party with the children, say: "Look, your father went to gaol because of something he did to me" or anything like that.

So, I'm going to give you a chance, Mr Cryer, but it will be your very very last one.	I'm going to - let me see what the Act says here.	I am going to give you a short recognizance.	I am going to give you a six month bond.	I require - I order you to enter into a recognizance without sureties in the sum of $1000 to comply with the terms of the injunction that currently applies to you.	If you breach that, Mr Cryer, you don't leave me with any alternative.	Do you understand that?
MR CRYER:	Yes, Your Honour.
HIS HONOUR:	There is a great deal of passion in these situations, and you've just got to steer well clear of the situation that gives rise to it;	you must do that, otherwise it will happen again.



I note that, despite my expressed intention, I failed to 'say something about' the fact that criminal proceedings were pending in the Court of Summary Jurisdiction.	That was my oversight.	It is unfortunate that the fact of those criminal proceedings was so casually referred to at the time it was.	The real significance of those pending proceedings did not then impress me.		My casual remarks about the matter were, in retrospect, probably incorrect or only partly correct.	I was unaware of the Family Court's pronouncements in the
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Marriage of Sahari (supra).	My own remarks concerning the undesirability of a gaol sentence because of its potential effect on the future dispositions of the children towards their father and my remarks about the 'different setting' of disputes that arise within the 'situation of a matrimonial dispute in which it is well known to all of us that very few people behave with complete fairness and rationality' towards one another were quite inconsistent with the fact that criminal proceedings that might end in a conviction which the wife could later point out to a child of the plaintiff were then pending against the plaintiff for the very same acts that had been the subject matter of my own enquiry.	It would have been consistent with the opinions expressed in the Marriage of Sahari (supra) to have made it a condition of allowing the application before me on 3 April 1987 to proceed that an undertaking be given by the person having the carriage of the criminal proceedings to proceed no further with them.	In retrospect that is what I should have done.

But, unlike the Family Court, this court has the power to stay the proceedings of an inferior tribunal.	It should exercise that power where, by reason of the circumstances, it would be an abuse of the process of that tribunal to allow those
proceedings to continue.


The pendency of the criminal proceedings means that the plaintiff is in jeopardy of criminal convictions. The existence of such convictions would be contrary to the spirit of the
. ' . .,
 

remarks I made on 3 April 1987.	The plaintiff, who has had to undergo the inconvenience and worry associated with a lengthy hearing before me including the giving of evidence on oath is faced with the prospect of an equally lengthy hearing in respect of the same conduct.	It is no slight thing for a person to be a defendant in criminal proceedings or in proceedings in which he is in jeopardy of some form of judicial discipline.			Sufficient reason must exist to justify criminal proceedings.		The only legitimate purpose of criminal proceedings of which I am aware is the possibility of punishment.	The purpose expressed by counsel for Sgt Haymon, namely, that it would enable a conviction to go onto a criminal record for future reference is not a sufficient reason in my opinion:		especially so in view of my remarks of 3 April 1987: supra.	The assaults were not of the grave kind referred to in the Marriage of Sahari that bring into play overriding policy considerations requiring the invocation of the criminal law.	The events complained of occurred on 7 March 1987 and, if the criminal proceedings were to be allowed to continue, it would probably be l½ years or more after the event that the defendant would be called upon to defend himself.	This last consideration was not argued before me and is not decisive of this case, but it cannot be denied that the particular facts constituting an unseemly physical encounter must commence to fade or distort in the best memories after such a long time.

It is not suggested that the plaintiff has misbehaved towards Mrs Cryer in any relevant sense since March 1987.	It has
. ' '
 
not been shown that the criminal proceedings might act as a deterrent against apprehended violence, even if this were sufficient reason to maintain them.

Therefore, I think that any further prosecution of the criminal proceedings would be harsh and oppressive and that it would serve no legitimate purpose. As such, it would be an abuse of the process of the Court of Summary Jurisdiction.	Accordingly I order that those proceedings be permanently stayed.
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