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RULING NO. 1
(Delivered 23rd of August 1988)


The plaintiff in this case suffered an injury on 21 February 1979.	He says that on that day he was standing beside the road filling up the radiator of the motor vehicle in which he had been travelling to Alice Springs, and he was then struck by a motor vehicle which caught his legs between the two cars and he sustained injuries.	It is not relevant


to go into the various things which were done subsequently on his behalf.	That is not relevant for the purpose of this argument.

What is relevant is that a writ was issued on 21 February 1984.	The writ was against the nominal defendant and for the purposes of this argument I will assume that this was a case where the identity of the motor vehicle could not be established.	The plaintiff brings his action against the nominal defendant in consequence pursuant to
	82 of the Motor Vehicles Act 1949.	It is common ground that after 21 February 1979, the date of the injury, the plaintiff did not give notice of intention to make a claim to the nominal defendant within a period of 3 months after that date, as is required bys. 82(5) of the Motor Vehicles Act 1949.


That sub-section, however, allows the Court to extend the time for giving of the notice upon sufficient cause being shown.	The substantive application here is to allow the Court to give that time, but I am not concerned at this stage with the arguments which will be raised on that issue.	I am concerned here with a threshold objection raised by Mr Stirk for the defendant.

In 1979 the Motor Vehicles Act (No 2) was enacted and bys. 3 that came into operation on 1 July 1979.





Now, the important provision upon which Mr Stirk relies for the purpose of this preliminary objection is this; that s. 6 of the Motor Vehicles Act (No 2) of 1979 reads as follows:-

"	Part V of the Principal Act is repealed and the following part substituted;"


and then follows a new part.		Part V of the Principal Act contains the earlier s. 82.	However, there are certain saving provisions provided bys. 7 of the Motor Vehicles Act (No 2) of 1979.

The argument of Mr Stirk, who appears for the defendant, is this - that on 1 July 1979 the plaintiff was out of time, pursuant to s. 82(5); and he had not made any application for an extension of that time pursuant to that sub-section.

Mr Stirk submits, therefore, that at that time the plaintiff had not exercised any right which he may have had under s. 82(5).	He had made no claim at that time and the repeal of the Act involves that any claim or application by the plaintiff under s. 82 is barred because the whole of that section has been repealed and there is no other section in the new provisions under which the plaintiff can make his claim.


Mr Tippett relies upon the savings provisions which are ins. 7 of the Motor Vehicles Act (No 2) 1979, and in particular he relies upon s. 7(2) of that Act which reads as follows:

"Notwithstanding the repeal effected bys. 6 -
	Section 81(2) and (3); and
	the office, duties, functions, rights and liabilities of the nominal defendant within the meaning of, and under, the Principal Act as in force immediately before the commencement of this Act

shall continue, and all rights that a person had against the nominal defendant immediately before the commencement of this Act, or may subsequently have had if the repeal had not been effected, in respect of a motor vehicle accident that occurred before the commencement of this Act shall continue or accrue, as the case may be, as if that repeal had net been effected."


Mr Tippett's argument is that the plaintiff at the time when the Act was repealed had a right which he could have continued, and that right is preserved by the language of this section.

Mr Stirk says plainly that there was no right at that time and therefore there was no machinery whereby the plaintiff could make a claim after 1 July 1979.

There is some authority on this subject, although it may not be on all fours with it.
In Abbott v Minister for Lands (1895) A.C. 425 the Privy Council had to determine whether a right existing at the date of a repealing statute to take advantage of the provisions of the statute repealed was a "right accrued" within the meaning of the saving clause.

The facts are not relevant here.	Their Lordships held that no accrued right had been shown.		But the significance is that their Lordships were dealing with a statute where the phrase used was in fact "right accrued"; whereas s. 7 of the Motor Vehicles Act (No 2) speaks only of "rights".

At page 431, their Lordships say:


"	It may be as Windeyer J. observes, that the power to take advantage of an enactment, may without impropriety be termed a 'right'.	But the question is whether it is a 'right accrued' within the meaning of the enactment."


Their Lordships, therefore left open the question as to whether a "right" could differ from a "right accrued".


Similarly in Hamilton Gell v White (1922) 2 K.B. 422, the question again depended, on whether there was an "acquired" right, and I refer to the judgment of Banks L.J., at page 428.
Closer to the present situation is the case of Ex Parte Raison (1891) 60 L.J.Q.B. 206.	That case turned upon whether a bankrupt could make an application for his discharge pursuant to an Act which was in force at the time he had been adjudicated bankrupt; but which had been repealed by a later Act; but with what might be called the usual saving provisions. That is that the repeal was not to affect any right, privilege, obligation or liability, acquired, accrued or incurred under the earlier section.
Cave J., at page 207, said this:


"	The effect of so reading these sections appears to me to be that section 28 of the Bankruptcy Act, 1883, is repealed; but that repeal is not to affect any right, privilege, obligation or liability acquired, accrued, or incurred under that section. Now, section 28 gave the right to a bankrupt adjudicated under the Act of 1883 to make an application for his discharge, subject to certain powers in the discretion of the Judge who had to consider such application.	It is clear that the Act of 1890 was intended prejudicially to affect the position of bankrupts, and to render that position, as far as regards applications for discharge, less easy than it had been under the previous enactment.	The right to apply has not been affected, in that a bankrupt is still able to apply for his discharge, but the application cannot now be granted on such favourable terms as formerly.	I think then, that in the words in section 38 of the Interpretation Act, 1883, a 'right' appertaining to bankrupts before the passing of the Bankruptcy Act, 1890, has been affected, and that the present case is one which that section was passed to meet.	This conclusion is in accordance with the old maxim that legislation, unless there be some special provision to that effect, is not retrospective.	If I were to hold that a man who was adjudicated a bankrupt under the Act of 1883 has become subject to the more stringent liabilities imposed upon persons adjudicated bankrupt under the Act of 1890, I think that I should be deciding contrary to the provisions of the Interpretation Act, 1880."





The significance of that judgment, so far as the present case is concerned, is that the bankrupt had not exercised his "right" to apply for a discharge before the repealing Act came into force, yet Cave J., took the view that he could do that after the repealing Act had come into force, using the advantage given to him under the repealed Act.

In this case it may be said that the plaintiff had a "right" pursuant to s. 82(5), to seek the court's discretion, in the sense of seeking an order from the court that the period in which to give the notice of intention to make a claim, should be extended.	Although he had not in fact, taken that action, it seems to me that his "right" to do so remained, and by analogy with the reasoning in Raison's case, the plaintiff continues to have that right.

I have so far dealt with the cases which, in my view, have thrown some light on the question before me, but it seems to me that a reading of s. 7(2) does, in any event, give a right to the plaintiff.	Although, no doubt, it might be argued that what he had was an "accrued" right, I think the better interpretaticn is that what he had was a latent or potential right, but still a right within the meaning of the term "rights" in that section, which does not use terms such as "acquired" or "accrued" right.





That section says that "all rights that a person had against the nominal defendant, immediately before the commencement of this Act, or may subsequently have had if the repeal had not been effected, in respect of a motor vehicle accident, that occurred before the commencement of this Act, shall continue to accrue, as the case may be as if that repeal had not been effected.".

There seems to me to be significance in the phrase, "or may subsequently have had if the repeal had not been effected".	At first, I was inclined to think that there was an absurdity here, because the expression "subsequently" seemed to relate to events taking place after the enactment of the Motor Vehicles Act (No 2) 1979.	That would obviously lead to an absurdity by creating a right after its repeal.

But it seems to me now that what is obviously meant here, is a right which subsequently have arisen had the Act continued in force.	In my view one can interpret the plaintiff's right to seek an enlargement of the time under
s. 82(5), as a right which may have arisen if the repeal had not been effected.	That is, it was a latent or potential right, which the plaintiff possessed and could have exercised if the repeal had not been effected.	It was created before the repeal and preserved bys. 7(2) after the repeal.
The very expression "may" in my view has a significance, because it might turn out that the plaintiff would not have succeeded in his application.	The legislature has provided for that, by the use of the word "may" to indicate that what the plaintiff had was not necessarily a right to have the time enlarged, but a right to apply to have that time enlarged.	Of course, he had to have that right out of time, otherwise the provision could never have been exercised.

It seems therefore, that the plaintiff can proceed with the application, and the present case comes within the remarks of Collins M.R. In re R (1906) 1 Ch. 730 at 736, where he says this:

"	There were one or two other cases cited, which have an important application to the present case, that is to say, cases where you find in an Act a repealing clause followed by a saving clause. There you have to see how far the two enactments can
co-exist.	It seems to me that the principle laid do,m in those cases is applicable to the present case.	And that principle is this: Where you have a repeal and you have also a saving clause, you have to consider whether the substituted enactment contains anything incompatible with the previously existing enactment.	The question is, Aye or No, is there incompatibility between the two?	And in those cases the judges, in holding that there was a saving clause large enough to annul the repeal, said that you must see whether the true effect was to substitute something incompatible with the enactment in the Act repealed; and that, if you found something in the repealing Act, then you must treat the jurisdiction under the repealed Act as pre tanto wiped out.".
. '	'

I cannot find anything incompatible with the 1979 Act which prohibits a person who has been injured before that Act came into force, from continuing to seek the rights and remedies which are permitted to him pursuant to s. 82 of the repealed Act and preserved to him pursuant to s. 7(2) of the repealing Act.

What the new Act does, of course, is to prohibit any person suffering an injury after that time from taking proceedings under the repealed legislation.

For those reasons, I rule that the plaintiff may proceed with his application.

