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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 675 of 1987	IN THE MATTER of the
WORKER'S COMPENSATION ACT 1949
(as amended)
AND
IN THE MATTER of an Appeal from a Determination of the Worker's Compensation Court sitting in Darwin
BETWEEN GIOVANNI FUMMO
AND
 Appellant
QUEENSLAND MINES LIMITED
Respondent

CORAM:	ASCHE C.J.


REASONS FOR JUDGMENT
(Delivered the 11th day of October 1988)


In 1980 and 1981 the appellant suffered two separate injuries at work.	The first was an injury to his left leg on 3 August 1980.	The second occurred on 28 August 1981 when the appellant was standing on a ladder approximately 3-4 metres above a steel platform and he fell onto the platform sustaining injuries to his head, neck &nd back.	The accident occurred at Narbarlek and the appellant was taken to Darwin Hospital by air ambulance and treated there and discharged on 5 September 1981.	About 2 weeks
after the date of the accident he went back to work with the same employer.		His evidence (at p. 239-240 in the transcript) was that he was "feeling all right in the beginning" (i.e. from the time he recommenced work) but then "the pain got worse in the back and the neck and everything".	He said that before the accident he had no pain in the head or neck.	He travelled overseas in April 1982 and on his return resumed work with the same employer and continued to work until September 1983.	That is the period in which he says the pain, particularly in his head, got much worse, so much so that he had frequent interruptions at his work and his employers finally terminated his employment in September 1983.

On 4 December 1984 the Workman's Compensation Tribunal at Darwin determined that he was suffering from occipital neuralgia, and that the "occipital headaches are of such intensity and frequency as to presently incapacitate him from employment".	The application was
adjourned to enable the parties to negotiate a resolution of the matter.	On 22 July 1985 the Tribunal made an award of weekly payments from 20 March 1984 and continuing at the statutory rate as amended from time to time.

On 22 May 1986 the appellant made a further application to the Workers Compensation Court in which he claimed:-
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"4.	The applicant has since been diagnosed as suffering from brain damage as a result of the head injury of 28 August 1981, which is a permanent condition and which totally incapacitates him from any work of any nature for the remainder of his life, and in addition to and/or in the alternative, that the applicant suffers from a major depressive disorder; attributable to his injuries of both 3 August 1980 and 28th August 1981 suffered in the course of his employment with the respondent." (Paragraph 4 of the Statement of Claim as amended).


He claimed a lump sum in redemption of weekly payments from the date of hearing of the application and any consequential medical expenses up to that date.

Although there is a reference in paragraph 4 to the accident of 3 August 1980 it is fair to say that the circumstances of that accident play little if any part in the case presented before the Workers Compensation Court between 20-22 October 1986 and 2-3 December 1986.

In those proceedings the employer joined issue and raised in addition a defence of Res Judicata and Issue Estoppel based on the previous findings of the Workers Compensation Tribunal of 4 December 1984 that the applicant had suffered a head injury being occipital neuralgia which was responsible for the occipital headaches complained of by the applicant, and did not preclude him from returning to the workforce.
The Magistrate constituting the Workers Compensation Court at the hearing in 1986 ruled against this specific defence and his ruling on that issue is not challenged before me.

Nor does the employer challenge that the accident occurred in the course of the applicant's employment or that it occurred in the way described by the applicant.

Before the Workers Compensation Court a great deal of medical evidence was adduced on both sides but the essential issues were clear.	The applicant claimed:-


	that since the accident he had suffered and continued to suffer brain damage manifesting itself particularly in intense and continuing headaches.
	that since the accidents of both 3 August 1980 and 28 August 1981 he had suffered and continued to suffer a major depressive disorder.
	that both conditions (a) and (b) were attributable to the injury suffered on 28 August 1981 and condition (b) was also attributable to the injury of 3 August 1980.



The respondent employer claimed:-

	that there was no proof or no sufficient proof of (a) or (b); or if there was some proof of these conditions they were highly exaggerated by the applicant.
	that there was no proof that those conditions were attributable to either accident.

Those issues were factual issues.	After hearing the evidence the Magistrate constituting the Workers Compensation Court made findings which I summarise as follows:-

	It was more probable than not that any lapses of consciousness which the appellant spoke of after the accident were not due to head injuries but rather due to sleep (p. 12 of Judgment of 3 July 1987)(see also pp. 16-17: pp. 23-24).
	If there was loss of consciousness it was of very short duration.	However the preferred view of the Magistrate is that there was no loss of consciousness (p. 14).
	"This finding of fact is all but fatal to the appellant's claim to significant head injury such as would produce the effects now complained of" (p. 14).
	"There is no evidence before me that satisfied me that the applicant suffers any major depressive illness arising out of the incident of Au ust 1981 er earlier accident".

(P. 2 )(underlinings are those of the Magistrate).
	His Worship also came to a positive finding that the appellant was consciously exaggerating his symptoms (p. 32).	His Worship came to that finding on the evidence of certain medical witnesses and his own assessment of the appellant.
	His Worship stressed that the appellant was clearly a depressed man (p. 24) but he was not satisfied there was a causal link between that depression and the accident (pp. 24, 32, 34).



His Worship dismissed the application.
It seems to me that those are clearly findings of fact open to the Magistrate on the evidence before him.
That being so, the appellant is immediately faced with the problem that an appeal to this Court lies only on a question of law.	Sees. 26(1) of the Workers Compensation Act as amended.

Mr McDonald commences by establishing that two questions of law immediately arise; and he relied on cases such as Smith v General Cab Company (1911) A.G. 188: Farmer v Cottons Trustees (1915) A.G. 922: Hayes v Federal Commissioner of Taxation (1956) 96 C.L.R. 47: Hope v
Bathurst City Council (1980) 144 C.L.R. 1.	I agree with him as to the questions of law which arise from these authorities, but, for the reasons I will give, I consider the questions must be answered negatively to his cause.


The first case (Smith v General Cab Company) is clear authority for the proposition that the question whether there was evidence to support a finding of fact in the Court below is one of law.	The second (Farmer v Cotton Trustees) is authority for the proposition that whether the result flows from the facts found is also a question of lEw. That proposition is to be found in the remarks of Lord Parker of Waddington at p. 932 that "where all the material facts are fully found, and the only question is whether the facts are such as to bring the case within the provisions
properly construed of some statutory enactment, the question is one of law only".

As to the first question any perusal of the transcript suffices to establish that there was clearly evidence in this case which, if accepted by the Magistrate, could support his conclusions.	Insofar as Mr McDonald submits otherwise I must find against him.

As to the second question I have set out the substance of the Magistrate's findings and it would be very difficult to argue that those findings do not support his conclusion.

It is true that Lord Parker, in the passage cited, used the expression "fully found" and Mr McDonald would argue that the facts here were not "fully found".	But I do not understand Lord Parker to be suggesting that on a question of law the Appeal Court will examine the process of reasoning which led to the finding of certain facts as against others or why certain facts were not dealt with.	I understand the expression "fully found" to mean adequately found or found in sufficient completeness to justify the result.	That view, I think, gains support from the remarks of Fullagar J. in Hayes v Federal Commissioner of Taxation at p. 51 where His Honour quotes the passage alread:' cited from Lord Parker's judgment and says:-
"With the greatest respect this seems to me to be the only reasonable view.	The distinction between the two classes of question is, I think, greatly simplified, if we bear in mind the distinction, so clearly drawn by Wigmore, between the factum probandum (the ultimate fact in issue) and facta probanda (the facts adduced to prove or disprove that ultimate fact).	The "facts" referred to by Lord Parker in the passage quoted are facta probanda.	Where the factum probandum involves a term used in a statute, the question whether the accepted facta probanda establish that factum probandum will generally - so far as I can see always - be a question of law."


Mason J. (as he then was) in Hope v Bathurst City Council at p. 7 adopts the analysis of Fullagar J.

It seems difficult to argue that the facts here as found by the Magistrate do not support the ultimate conclusion, the factum probandum, that he was "not satisfied that the appellant suffered any ongoing condition
arising out of the head injury and certainly no condition
that rendered him incapable of employment". is the Magistrate's).
 (The emphasis

On these two questions of law, namely, was there evidence which supported the Magistrate's findings, and did the facts found by the Magistrate justify his conclusion I must find in the affirmative.

Mr McDonald then submits that failure of the Court below to give reasons or, if purported reasons are given,


failure to give adequate or satisfactory reasons are matters which can be examined by an Appeal Court as questions of law.


In Mobasa v Nikic (1987) 47 N.T.R. 48 the Full Court held that failure to give any reasons for a decision can be an error of law.	See also Apps v Pilet (unrep.
28/10/87) - a decision of the Court of Appeal of New South Wales.	Those cases, however, do not apply here where the Magistrate has given reasons encompassing some 34 pages.

Mr McDonald must concede this and his argument then must proceed on the basis that the reasons given were inadequate or unsatisfactory and that constitutes an error of law.	Mr McDonald lays particular stress on this passage in the Magistrate's reasons (p. 33):

"The medical evicence in this case was most comprehensive and covers some hundreds of pages of transcript.		Other than the applicant's own evidence, the case consists wholly of medical evidence.	It is not possible or indeed desirable, that I should canvas (sic) the ,:hole of the evidence in this judgment and I accept that I have been selective in citing passages from the evidence.	This is not to say that I have ignored other passages even passages which are contrary to those cited by me.	It means that those passages that I have cited I accept and I accept as illustrative of the view I have taken on the evidence."


Mr McDonald submits that this passage in particular, but the whole of the judgment in general, shows
error in law in that the Magistrate failed to take into account material considerations and "did not expose to the parties that critical criterion of how it was that he came to the conclusion that he did".	The appellant, he submits, was entitled to a balanced judgment in which the evidence in his favour was properly weighed against the evidence to the contrary; and the passage quoted above is not a satisfactory way of concluding the issues between the parties.	It does not disclose the reasoning process.

In making such a submission Mr McDonald is on difficult ground.	It can be an error of law if the original tribunal gives no reasons for its decision.	It can be an error of law if the tribunal makes findings but there is no foundation on the evidence for those findings.	It can be an error of law if the conclusion of the tribunal does not follow logically from its findings.	But if the tribunal has before it evidence upon which it can find either way, and makes express findings on evidence before it, which lead rationally to the conclusion it draws, can it be an error of law if the appellate tribunal confiders that the evidence to the contrary was strong or the reasoning of the Court below weak?	I do not think so.

In Housing Commission of N.S.W. v Tatmar Pastoral Co. there was an appeal and cross-appeal to the Full Court of N.S.W. from the N.S.W. Land and Environment Court
alleging errors of law.	It was submitted that the judge in the Court below had failed to deal explicitly with the issues before him.	Hutley J.A. at p. 381-2 said:

"It	was submitted that the appellant had the right to have findings so explicit that it would know whether the decision was based on fact or law.
This is an extension of the principles enunciated in Pettitt v Dunkley and, in my opinion, that case should be confined to the special case where there are no reasons, or a mere caricature of reasons, on an issue depending upon a view of the law.		Cripps J's detailed judgment is sufficiently voluminous for any purpose.	The extent to which a court must go in giving reasons is incapable of precise definition.	A court must not nullify rights of appeal by giving no or nominal reasons, but there is no duty to expound reasons so as to facilitate appeals.	This applies particularly to the situation where a judge has to decide between conflicting witnesses, including experts.	The choice between conflicting experts may have to be a matter of judgment, not of detailed reasoning.
I am unable to see what issue of law the appellant was deprived of having dealt with by this Court by the fact that his Honour did not specifically pronounce on whether he accepted the evidence as to the policy of the Penrith Council or not.	If he accepted the evidence, it could have diminished the compensation payable, but would not necessarily have done so, as he would have had to give weight to the possibility that the policy might be changed or not survive scrutiny on review.	The material having been admitted into evidence, what was done with it was a decision of fact.	I am unable to see how any question of law could be extracted from any decision that might be made.
It must be shm,m, in my opinion, that the finding of fact which it is submitted was not made, if made, would have given rise to a question of law upon which an appellate court would have ordered a new trial of the proceedings."


Mahoney J.A. said at p. 386:-
"Nor is it necessary for a judge who is exercising a discretionary judgment to detail each factor which he has found to be relevant or irrelevant, or to itemize, for example, in the assessment of damages for tort, each of the factual matters to which he has had regard: see O'Hara v Evans (Court of Appeal, 23rd September 1976, unreported);
Colacicco v Colacicco (Court of Appeal, 15th March,
1977,  unreported).	The Privy Council has said that, in criminal matters, it is not necessary for a judge to refer in his judgment to every possible defence: he may, for example, consider a defence 'too plain for argument' and put it aside: see Mohamed Kun o s/o Ramalan v Public Prosecutor
[1979]   AC 1   5, at 142.	Nor is a judge required to
make an explicit finding on each disputed piece of evidence.	It will be sufficient, if the inference as to what is found is appropriately clear: see Selvana agam v University of the West Indies [1983)
l   WLR 5 5,	at 587,   588;	[1983] l All ER 824, at
826.
But, subject to matters such as these, the basis of the decision of a trial judge or of an intermediate court of appeal should be made apparent.	This does not mean that the reasons given need be elaborate: an elaborate argument may not require an elaborate answer.	Reasons need be given only so far as is necessary to indicate to the parties why the decision was made and to allow them to exercise such rights as may be available to them in respect of it."


In Selvanayagam v University of West Indies (1983) 1 All E.R. 824, cited by Mahoney .T.A.,	Lord Scarman in delivering the judgment of the Privy Council said at
p. 826:-


"The Court of	Appeal ... criticised the judge for omitting to rrake specific findings fundamental to the issues ir the case.	The criticism is, in their Lordships' view, misplaced.	There was a very substantial conflict of evidence as to the appellant's knowledge of the state of the passageway ar,d the degree of	light available.	It is understandable that the Court of Appeal may have felt disposed to criticise the judgment at first instance as unstructured and prolix.	But it is
abunpantly clear that the judge had the evidence, all of it, very much in mind.	It is, of course, not necessary for a trial judge to make explicit findings on every disputed piece of evidence.	If it is clear that he has the evidence in mind it suffices for him to state his final conclusion as the trial judge did in the passage already quoted•
... The question is: was there evidence on which the trial judge could reach the conclusion which he did?	And the answer must be: abundant evidence, if he chose to accept it.	And it is plain from his finding that he did accept it."


In the present case there was, in my view, abundant evidence for the Ma istrate to reach the conclusion that he did.	Of course there was abundant evidence the other way, and Mr McDonald has referred me to it.	But that takes the matter no further.	That the Magistrate had all the evidence very much in mind is clear enough from his remarks about there being "much conflict in the medical evidence" and his comment that, "One is left with the impression, after hearing the medical evidence, that the various specialist (sic) lined up each side of the case had perhaps examined two different persons" (p. 25).

Mr McDonald has referred to certain authorities which he concedes are not exactly in point since they deal with the control of courts over administrative bodies.	He submits, however, that certain princip1es can be drawn from them which are on all fours with the principles which should guide this court in determining whether an appeal from a question of law arises.	Such an approach has obvious limitations because of the very real difference between
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determining error in law on the one hand, and appealable error in administrative discretion on the other; and it will usually be inappropriate to transfer tests for one into tests for the other.	Thus Mr McDonald cites the remarks of Mason J. (as he then was) in Minister for Aboriginal Affairs v Peko Wallsend (1986) 66 A.L.R. 299 at 307-310.
His Honour says:-


"It	follows that in the absence of any statutory indication of the weight to be given to various considerations it is generally for the
decision-maker and not the court to determine the appropriate weight to be given to the matters which are required to be taken into account in exercising the statutory power ... I say "generally" because both principle and authority indicate that in some circumstances a court may set aside an administrative decision which has failed to give adequate weight to a relevant factor of great importance or has given excessive weight to a relevant factor of no great importance.	The preferred ground on which this is done, however, is not the failure to take into account relevant considerations or the taking into account of irrelevant considerations, but that the decision is "manifestly unreasonable."	(Emphasis added)


I do not think the appellant can rely upon those remarks as importing a test for error of law.	His Honour's discussion at pp. 308-310 is clearly enough confined to the subject in hand which was judicial review of administrative discretion, and, as His Honour's remarks quoted above indicate, an appellate tribunal may within certain limits (see Associated Provincial Picture Houses Ltd v Wednesbury Corporation (1948) 1 K.B. 223) review the exercise of an administrative discretion by examining the reasoning
processes involved in that exercise.	But it is not an error of law that a decision was "manifestly unreasonable", provided, of course, that there is the necessary substratum of evidence from which the conclusion, even the "manifestly unreasonable" conclusion, can be drawn.	It cannot be otherwise because, if a conclusion is open on the facts, then to examine the rationality or otherwise of the conclusion becomes no more than examining the weight of the evidence; and to a court restricted to examining errors of law this is terra prohibita.

As McHugh J.A. says in Soulemezis v Dudley (Holdings) Pty Ltd (unrep 4/9/87):

"It	is not to the point.that his Honour's finding was erroneous or, as counsel for the applicant claimed, perverse.	An erroneous or perverse finding of fact raises no question of law."


See also Azzopardi v Tasman UEB Industries (1985) 4
N.S.W.L.R. 139: R v District Court of NSW ex parte White
(1966) 116 C.L.R. 644.


That in my view is sufficient to deal with the E>ubrrission although I cannot refrain from observing that, even if the test were that the finding or decision was manifestly unreasonable, that could not be said here.	in vie of the substantial body of evidence either way, either decision was rationally open on the evidence.
The case of Soulemezis is very much in point.	That was an appeal to the Court of Appeal of New South Wales from the Compensation Court.	By the Compensation Court Act 1984 of New South Wales the jurisdiction of the Court of Appeal is limited to cases where a party is aggrieved "in point of law or in relation to the admission or rejection of any evidence".	The Compensation Court had made findings that the appellant had been injured in the course of his employment, that he was entitled to benefits up to a certain date but thereafter the appellant was "fit for all work".
It was from that last finding that the appellant appealed. That prompted a cross-appeal from the finding of injury.

As in the present case, the medical evidence was hotly contested.

The appellant in Soulemezis submitted that there had been two errors of law in the Court below namely that there was no evidence upon which the Judge of the Compensation Court could have found as he did and that the Judge failed to give any reason for his conclusion.	The Judges of the Court of Appeal were unanimous in rejecting the first ground.

The gravamen of the complaint under the second ground was the brevity of His Honour's reasons.	On the question of injury His Honour had merely stated that "on the
evidence" he was satisfied the appellant had suffered injury at work on two occasions.	On the question of incapacity His Honour referred to certain X-rays of the appellant's left knee, tibia and lumbar spine and a CAT scan, none of which showed abnormality, and then said:

"I	am satisfied on the evidence that the applicant was totally incapacitated from 21 December 1982 to 17 January 1984 and fit for all work thereafter.	I am satisfied that at the date of the CAT scan report the applicant was fit for all work.
I am not satisfied the applicant suffers from any psychiatric disorder and I accept the view expressed by Dr Revai."


Kirby P. who was the dissenting Judge (as he was in Azzopardi's case) accepted what he referred to as the "rigorous requirements" of Azzopardi's case, and rejected the argument that there was no evidence to sustain the finding of the Compensation Court.	He agreed therefore that, following Azzopardi's case,

"if a substratum of evidence exists the weight to be given to such evidence is reserved to the trial judge.	It may not be disturbed by this Court, however much the conclusion may appear to be against the weight of the evidence or even perverse or illogically arrived at.''


The learned President then examined whether the Judge of the Compensation Court had sufficiently complied with the duty to state his reasons as he was bound to do within the principle stated by Jordan C.J. in Carlson v King (1947) 64 W.N. (N.S.W.) 65 at 66.
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Kirby P. was of opinion that what was said in the Court below did not constitute reasons. He was of opinion that the Court of Appeal was left to

"inference (there being no direct statement on this point) that His Honour relied solely on a CAT scan report to give content to the statutory meaning of 'incapacity' ... the absence of reasons leaves the Court in a position of real uncertainty as to whether some error has occurred in the application of the statute which the Court would otherwise have been able to correct in discharging its functions upon the appellant's appeal on a point of law
the absence of proper reasons constitutes ... an error of law."


The Judges in the majority disagreed with this view.	Mahoney J.A. citing Housing Commission of NSW v Tatmar Pastoral Co (1983) 3 N.S.W.L.R. 378: Selvanayagam v University of the West Indies (1983) 1 All E.R. 824 came to this conclusion:-

"In	my opinion, the law does not require that a judge make an express finding in respect of every fact leading to, or relevant to, his final conclusion of fact; nor is it necessary that he reason, and be seen to reason from one fact to the next along the chain of reasoning to that conclusion."


He concluded:

"As	I have said, it is clear why the learned judge made the order that he did.	He found the worker was incapacitated up to but not beyond 17 January 1984.		As I have said, the nub of the complaint made is that he did not detail the reasons why he found the incapacity to cease on that date.
He was moved to select that date because it was the date of, or of the report of, the CAT scan.	It is, in my opinion, not required of a judge to detail why the CAT scan, for example, carried such weight as to change his view of her condition at that time.	It is sufficient that it be clear, as I think it is, what it was that was involved in his reasoning process.

For these reasons, I see no error in law in what the learned judge did in the present case."


McHugh J.A. considered that the foundation of the requirement that a Judge must give reasons rests on the basis that justice must not only be done but be seen to be done.

"The issue therefore, is,whether the failure to explain the basis of the crucial finding of fact involves a breach of the principle that justice must not only be done but must been seen to be done.	If it was, that is itself an error of law because, as Asprey J.A. pointed out in Pettit
v Dunkley (1971) 1 NSWLR 376 of 283, the learned judge 'has not properly fulfilled the function which the law calls·upon a judicial person to exercise'.	However, in determining the issue which this appeal raises, great care needs to be taken that dissatisfaction with the finding of fact does not mislead the Court into holding that the learned judge has failed to give his reasons for his finding."


He concluded:


"However, the question is not whether his Honour's finding that the applicant was 'fit for all work' after 17 January 1984 was correct.	It is whether his Honour gave reasons, however erroneous for that finding.	"While it is true that his Honour did not expressly give any reason for the finding, his reasons for judgment show quite clearly in my opinion that he held that the applicant was fit for work because the CAT scan did not reveal any
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abnormality.	It is not to the point that his Honour's finding was erroneous or, as counsel for the applicant claimed, perverse.	An erroneous or perverse finding of fact raises no question of law and cannot be challenged by way of appeal.	What is decisive is that his Honour's judgment reveals the ground for, although not the detailed reason in support of, his finding of fact.	But that is enough in a case where no appeal lies against the finding of fact.	Accordingly there was no failure
to give reasons sufficient to constitute an error of law."


Obviously the difference in approach between Kirby
P. on the one hand and Mahoney and McHugh JJ.A. on the other is one of degree.	All were agreed that there was evidence in the Court below to support the finding.	All were agreed that a failure to give reasons would be an error of law.
All were agreed that exhaustive reasons were not necessary. The difference is that Kirby P. required "logical and reasoned decisions on questions of fact duly justified where they have been contested", while the majority felt it sufficient if the judge "apprises the parties of the broad outline and constituent facts of the reasoning on which he has acted".	(per Mahoney JA).

Now it may be that ultimately the approach of Kirby
P. may prevail.	McHugh J.A., if I may respectfully say so, has in Soulemezis, given a useful history of the development of the principle that failure to give reasons may be an error of law; tracing it from the time when questions of fact in civil matters were determined by juries whose reasons were unexaminable.
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"But in the last century the creation of rights of appeal by statute, the enactment of stated case and review procedures and the transfer to the judges of the power to decide questions of fact have provided a fertile jurisdictional basis for the question to be raised.	Not surprisingly, the rationale of the jurisdiction to declare that the failure to give reasons is an error of law has emerged cautiously and with some uncertainty."


Since the courts have now developed the principle that failure to give reasons may be an error of law, it may not be such a difficult logical slide to hold that "proper" reasons should be given; and to embody that or some similar adjective with the obligation to examine the reasoning processes in depth.	All that one can say, in view of the authorities is that that day is not yet; and, if it comes, there will be one positive disadvantage.

I am the more prepared to accept the views of the majority in Soulemezis because otherwise any distinction between appeals restricted to questions of law and other types of appeals becomes blurred or non-existent.	In Victorian Stevedoring & General Co Pty Ltd & Meakes v Dignan (1931) 46 C.L.R. 73 at 85 their Honours Gavan Duffy C.J. and Starke J. said:-

" 'Appeal' is used in more senses than one: it is a process which may subject (1) the whole matter for rehearing; (2) a question of law only for review;
(3) the facts as well as the law for review - that is, whether the order of the tribunal from which the appeal is brought was right on the materials which it had before it."
The last category is often referred to as an appeal stricto sensu.	See e.g., Mason J. (as he then was) in Builders Licensing Board v Sperway Constructions (1976) 135
	616 at 619, citing Ponnamma v Arumogan & Ors (1905)

A.G. 383 at 388.


The first category contains two sub-divisions:-


	a rehearing de novo i.e, a fresh hearing; See The Queen v Pilgrim (1870) 6 L.R.Q.B. 89 at 95 per Lush J:	Sweeney v Fitzhardinge & Ors (1906) 4 C.L.R. 716.


	a rehearing on the evidence in the Court below with special power to receive fresh evidence,

·but not otherwise hearing witnesses again: See Gabriel v Williamson (1979) 1 N.T.R. 6 at 9, per Toohey J.: Davern v Messell (1983) 45
A.L.R. 667 at 684 per Sheppard and Morling JJ.





Where there is a fresh hearing no special approach is required by the appellate tribunal.	It pays no regard to the decision of the Court below since all matters including credibility of witnesses, proof of facts and inferences to be drawn from proved facts are within its own province.	No
doubt discrepancies between evidence given on appeal and what was given in the Court below, failure to call witnesses on the prior occasion and new material placed before the appellate tribunal may properly be the subject of comment by the opposing parties.	But the same could be said in any retrial; which in fact this type of rehearing is.

In the second type of rehearing, where there is a rehearing on transcript special consideration is paid to findings of fact of the tribunal appealed from; particularly in those areas of fact which depend on observation of witnesses and their demeanour.	How far an appellate tribunal can depart from such findings has been the subject of exhaustive discussion.	See e.g. the judgment of Dixon
C.J. and Kitto J. in Paterson v Paterson (1953) 89 C.L.R. 210 at 215-226.

But whether the matter be an appeal stricto sensu or an appeal by way of the second type of rehearing, and within the limitations expressed in numerous cases, of which House v The King (1936) 55 C.L.R. 499 and Mallett v Mallett (1984) 156 C.L.R. 605, may serve as examples, both the facts and the law are examinable.	Furthermore where, on such appeals, inferences can be drawn from undisputed facts, or facts as found by the trial judge, an appellate court is in as good a position to decide on the proper inferences.
Warren v Coombes (1979) 142 C.L.R. 531.	Such appeals have
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been referred to as "general" appeals.	See Warren v Coombes at p. Y37.

What Mr McDonald is really doing is inviting the Court to apply tests applicable to general appeals to the more limited type of appeal on a question of law.	In particular he is really submitting that the Court should explore whether the Magistrate made a mistake as to facts or failed to give weight to certain matters or gave improper weight to others.	This in my view cannot be done where the appeal is restricted to matters of law.

As Glass J.A. with whom Samuels J.A. agreed, says in Azzopardi v Tasman UEB Industries Ltd (1985) 4 N.S.W.L.R. 139 at 155-6:-

"To	say of a finding that it is perverse, that it is contrary to the overwhelming weight of the evidence, that it is against the evidence and the weight of the evidence, that it ignores the probative force of the evidence which is all one way or that no reasonable person could have made it is to say the same thing in different ways.	Upon proof that the finding of a jury is vitiated in this way, it will be set aside because it is ,:rong in fact.	Since the Act does not allow this Court to correct errors of fact, any argument that the finding of a Workers Compensation Commission judge is vitiated in the same way discloses nc error of law and will not constitute a ground of appe.s.l."


It is significant that when using the expression "general appeal" their Honours Gibbs A.C.J., Jacobs and Murphy JJ. in Warren v Coombes at p. 537, used it in this way:-
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"but the appeal is a general appeal and is not limited, for example, to questions of law."

That is a clear recognition of the distinction.


And the distinction is important for a legislature which may thereby have available a range of remedies by way of appeal ranging from a complete rehearing, to a rehearing on transcript, to appeal limited to questions of law.	The opportunity for a full review may be desirable; but so is finis litium.	An unsuccessful litigant may be aggrieved by a decision at first instance; his	successful opponent may be equally aggrieved by the delay trouble and expense of an appeal.	It may be politic to allow a full examination of the decision; it may be politic to restrict that examination to obvious errors of law or breaches of natural justice.	It is for Parliament to choose the policy; and not for the Court to rewrite it.

That the Northern Territory legislature was alert to this difference between "general" appeals and the more limited appeals on questions of law only is clear from the specific amendment of s. 26 of the Act.	Up to 1984 an appellant could appeal "on a question of law or fact or both to the Supreme Court ... and such appeal may be by way of rehearing".	The Judges of this Court held that to mean rehearing de novo.	See Gabriel v Williamson (1979) 1 N.T.R.
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6 at 9, per Toohey J., following Gallop J. in
Dietrich v Dare (1978) 21 A.L.R. 210 and Forster C.J. in McMahon Constructions Pty Ltd v Bonetti (unrep 17/10/78). The amendment intended a definite restriction.	The words "or fact or both" were omitted; and so were the words "and such appeal shall be by way of rehearing".

Its intent could only have been to narrow the area of appeal to questions of law and prevent examination of questions of fact; however ingeniously the latter may be presented as clothed in the former.

It is true that questions of fact may be introduced through the back door by the reception of fresh evidence pursuant to s. 26(1A); and that is a matter which may require some consideration at the appropriate time; but that is not a situation which affects this appeal.

Mr McDonald has led me through in detail the medical evidence but at the end of the day all that can be said is that there was considerable evidence to support the case for the appellant, but equally considerable evidence to support the case for the respondent.	The i,itnesses were often diametrically opposed.	For instance the medical and psychological witnesses called for the appellant gave these opinions:-
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Dr Clayer (Psychiatrist)
"I	believe his head injury in 1981 had in fact caused bruising to the brain ... without any obvious damage at the time and over the years or months or even weeks that follow that this started to manifest itself as a more and more limited ability to function intellectually."	p. 66.

Dr Scopa (Neurologist)
EEG shows impaired function of the brain organically - p. 95
"My	opinion was that this man was severely disabled from the point of view of organic brain disease."	p. 111
"Present intellectual and illogical disturbances are directly a consequence of the accident of 28 August '81." p. 112

Dr Shlesinger (Neuropsychologist)
High probability of cerebral dysfunction - p. 196

The medical and psychological witnesses called for the respondent gave these opinions.

Dr Skapinker (Neuro-surgeon)
"As	far as I could find no evidence of any ongoing
- any damage to the brain w2s demonstrated." p. 144
"He	had a minor head injury, and he was unconscious for a few seconds or a few minutes. This could have caused a little contusion inside his brain, of course it could have." p. 170

Dr Taylor (Psychologist)
"I	say he doesn't suffer from brain damage." -
p.	333

Dr Roberts (Psychiatrist) "Minimal head injury."
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"It	is a head injury that in my view could not be considered as being capable of causing brain damage."	p. 342
"Not suffering from any form of brain damage."
p.	354.


These are just some instances of the substantial conflict of evidence on this, the most important aspect of the contest.	There was similar contest on many other issues.	For instance Dr Clayer felt the appellant was not acting (p. 79) and Dr Shlesinger was impressed with his sincerity (p. 187).	Dr Taylor, on the other hand felt that he was not trying in the psychological tests (p. 331) and that the results could not be genuine (p. 311).		Dr Clayer considered he had a very diminished capacity to remember things (p. 83).	Dr Scopa said he had serious and very significant patchy memory impairment (p. 111).	Dr Roberts thought he had an excellent memory (p. 359).	Dr Clayer could not see him being able to work at all (p. 71).
Dr Taylor said he was capable of working (p. 313).


These instances can be multiplied, but they are sufficient to indicate that it is not, in these circumstances, unreasonable for the Magistrate or a derogation of his duty to say that it is not possible or desirable that he should canvass the whole of the evidence. He has, in fact, made more detailed findings than appear to have been made by the Court of first instance in Soulemezis. He gives his findings of fact clearly at pp. 33-34 and he
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had previously discussed sufficient of the medical evidence to indicate he generally prefers that adduced by the respondent.	In my view no error of law can be shown.

Mr McDonald puts forward several matters which he submits are not dealt with by the Magistrate and he submits that a failure to do so involves a sufficient absence of any indication of the reasoning process to be an error of law.
In the first place, and for the reasons already given, it was not in my view necessary for the Magistrate to deal with these matters seriatim so long as one could be satisfied they were in his contemplation.	I am so satisfied by the whole of the judgment, and by the Magistrate's own statement that he has not ignored other passages in the evidence
(p. 33).	Taken in the context of his previous examination of the evidence I am prepared to accept that as much more that a glib incantation of formula.	(c.f. De Iacovo v Lacanale (1957) V.R. 553 at 559 where Monahan J.	was not satisfied with a Magistrate's statement that "I have reached my decision after having considered all of the matters which the statute requires me to consider").

In the second place I would not agree that the examples given by Mr McDonald are really not considered in the judgment.	For i.nst&nce Mr McDonald puts it that the Magistrate did not deal with the issue of post-traumatic amnesia.	But I find th&t mentioned in pp. 14-17 of the
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judgment and discussed at pp. 20-21.	It may not be
discussed in the depth Mr McDonald requires but it is dealt with.

Mr McDonald submits that the Magistrate, basing his findings on the extent of the loss of consciousness suffered by the appellant after the accident, failed to consider the possibility of an undetected sub-dural haematoma as the cause of his subsequent condition.	The evidence of Dr Scopa on this point merely establishes that as a possibility; and it was not necessary for the Magistrate to deal with all alternatives once he had come to a positive conclusion on all the evidence.	However he does quote evidence from Dr Roberts as to sub-dural haematoma and he does say that the case for the appellant rests on "establishment of a head injury significant enough to produce either loss of consciousness or amnesia or both resulting in a gradual deterioration of brain function ..." (p. 21).	That may not cover the point as precisely as Mr McDonald would wish but it is not an inadequate sulilillary of the appellant's case.
There is a coIEplaint that the Magistrate failed to assess or consider results of the EEGs conducted by Dr Scopa.	The short answer to this is that Dr Skapinker, neuro-surgeon called for the respondent said he paid no attention to such tests (p. 125) and that Dr Scopa "read too much into it" (i.e. the tests) and "made thjs too much of an exact science" (p. 169).	I repeat that it was not necessary for
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the Magistrate to deal with every alternative if his reasons and his findings make clear the alternatives he preferred.
He is acutely aware of the wide divergence of opinion.	He remarks (at p. 25) that the appellant "has been subjected to numerous tests	and there is much conflict in the medical evidence as to the results of those tests".	I cannot accept Mr McDonald's submission that the Magistrate failed to
resolve conflicts of evidence or failed to deal with the way the appellant's case was put.

No doubt he could have gone into greater detail. The fact that he did not does not necessarily justify the inference that he neglected to consider the appellant's case.	He made it clear that he accepted the case for the respondent.	There may be cases where one.might regard a little cynically a statement that he had "not ignored other passages even passages which are contrary to those cited by me" (p. 33).		But there is no reason for cynicism here.	He is aware of the conflicts of the medical evidence and concedes that he is being selective in the passages he cites; but be is being selective only in the sense of setting out passages which illustrate the view he has taken on the evidence.	Even if this were a general appeal it is not always necessary to deal with all points.

"I	cannot stress too strongly that there is no duty on a judge, in giving his reasons to deal with every argument presented by counsel in support of his case.	It is sufficient if what he says shows the parties and, if need be, the Court of Appeal
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the basis on which he has acted, and if it be that the judge has not dealt with some particular argument but it can be seen that there are grounds on which he would have been entitled to reject it, this court should assume he acted on those grounds unless the appellant can point to convincing reasons leading to a contrary conclusion."

Ea il Trust Co Ltd v Pitgot-Brown (1985) 3 All E.R.
11	at 122, per Griffit s L.J.

Similarly the complaint is that he does not even mention some witnesses.	It is not necessary to do so in an overall assessment.

Attack is then launched on a remark by the Magistrate after he had quoted from certain evidence of Dr Roberts.	His Worship said:

"I	accept this evidence of Dr Roberts as accurate. In any event I do not understand it to be in substance in conflict with any other evidence adduced in this case."


Mr McDonald submits that this is wholly wrong, that there was ample evidence contrary to what Dr Roberts was saying.	However the Analysis of what Dr Roberts says in the passage quoted by the Magistrate really comes to the fact thet Dr Roberts was there saying two things:-


(a)


(b)
 
He was setting out the symptomology of brain damage cases.
He was giving his opinion that if the appellant went back to his job for 1% to 2 years and only then became incapacitated only
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b e c a,u s e:.,.-;orf::_;h e a=d-1:p=a=i:.:;n that would not be explicable on grounds of brain damage from the accident.	(Emphasis added).


As to (a) this was merely descriptive although Mr McDonald would urge that Dr Roberts was wrong if he understood that all neurological examinations "of a physical nature" had been norrr.al.	That may depend upon what Dr Roberts means by the phrase "of a physical nature" for it mE,y be that he, like Dr Skapinker, was discounting EEG tests.	But otherwise it would not be in any substantial conflict with other evidence.

As to (b) Mr Faulkner for the respondent points out that the only evidence of deterioration in the appellant's condition is subsequent to his finishing work and there is no evidence in conflict with Dr Roberts' conclusion that if a person could go back to work and then after l -2 years become incapacitated because of head pain that in itself would not be the result of brain damage from the accident that long ago.	Indeed as Mr Faulkner again points out the question of headaches had been dealt with in the earlier proceedings.	The medical examinations of the appellant for these proceedings were being put on a wider basis.

Even if the Magistrate was in error on the conclusion he drew from Dr Roberts' remarks on this point that is not fatal to the rest of his reasoning which depends
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on other parts of the evidence and on his own observations
o.f the appellant.	It must be remembered that the Magistrate came to a firm view about the appellant -


"I form the view that the applicant has been trying to present a set of symptoms that either do not exist or do not exist to the extent sought to be made out.	I come to this conclusion despite evidence given by Dr Scopa and Dr Shlesinger concerning the apparent co-operation of the applicant."


This is a strong finding supportable not only by His Worship's observation of the appellant but by some of the medical evidence called by the respondent.	In no way can it be said that it was not open to the Magistrate to make such a finding.

I have gone in some detail into the matters raised by Mr McDonald to show that even if the appeal were on a wider basis it would be unlikely to succeed.	In my view the Magistrate, while not dealing specifically with every point in dispute, has clearly shown a preference of the respondent's case over the appellant's or, if one were to put it on the basis of onus of proof, has clearly indicated his view that the appellant has not satisfied him of his case on the balance of probabilities.	Furthermore the judgment is based on evidence open to the Magistrate to accept.	I stress however that it is not necessary to make the examination I have just made and which I have done so
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only in deference to the industry of Mr McDonald. For the reasons I have set out it is not necessary to go into such detail where the appeal is on a question of law.

The appeal will be dismissed.	I reserve the question of costs with liberty to apply.

