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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 819 of 1988

BETWEEN:

RAYMOND KEITH DOHERTY
Applicant

AND:

THE NORTHERN TERRITORY OF AUSTRALIA
Respondent


CORAM:	MARTIN J.


REASONS FOR JUDGMENT
(Delivered 30 November 1988)





This is an application by originating motion for an order for discovery from a prospective defendant (r. 32.05).

The applicant has elected to adopt the special procedure prescribed by r. 45.05.	Under that rule, in an appropriate case the Court may, by order before or after the proceeding is commenced, dispense with the requirement of rules 5.03(1) and 8.02 (as to appearance) and authorize the applicant to commence the proceedings by originating motion
- Form SC.	The evident purpose of the special procedure provided for is to enable a proceeding to be brought on for hearing without waiting for the time limited for appearance


to expire or for the respondent to enter an appearance within that time.	Although there is no limitation on the discretion of the Court to make the necessary procedural orders, it is a procedure especially apt in cases of urgency, or to save time and expense for the parties, or where the respondent consents (r. 45.05(3)).	It should not, however, be regarded as a means whereby parties can automatically secure a hearing without going through the usual means of securing a hearing date.

As Form SC indicates, two alternative courses are open to the applicant.	In this case he elected to serve with the originating motion a summons naming a day on which the applicant would apply for the remedy claimed in the originating motion.	The originating motion, affidavit in support and summons were served together.

The respondent raises no objection to the procedure adopted and neither consents to nor resists the remedy sought.	In fact, it had already commenced to provide what the applicant sought, prior to the matter corning on for hearing, but the applicant wished to pursue the order sought as a protection in the event that problems arose in connection with the voluntary discovery.

The applicant seeks discovery, prior to commencing any other action for relief or remedy in the Court, of
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documents which are likely to be or have been in the possession of the Royal Darwin Hospital relating to the applicant.	A "document" is defined as including any "means of recording" (r. 1.09).

The grounds for the application were set out in an affidavit sworn by the applicant's solicitor.		Some of the facts deposed to were based on his information and belief, that is hearsay statements, drawn from instruction received from the applicant and the applicant's wife.	Although not necessary to decide it, I doubt that an application under
	32.05 is interlocutory, and if that be right the plaintiff does not have the benefit of r. 43.03(2) allowing a statement on information and belief in an affidavit, if the grounds are set out, in an interlocutory application.


However, the defendant did not object to the contents of the affidavit upon that or any other ground, and I will treat the facts deposed to therein accordingly, although it is not necessary to go into them in every detail.

In 1980, the applicant had a mole removed from his right leg at the hospital.	Doubts arose as to whether it was benign.	Another mole appeared in 1985, the applicant was advised it was malignant and it was surgically removed. No treatment with regard to cancer was instituted thereafter
although it appears he had six-monthly check ups.	In early December 1987 the applicant attended at the hospital for a normal six monthly check up and told the doctor he was feeling weak.		The doctor said he was fine and undertook no tests.	On 31 December 1987 the applicant collapsed and on admission to the hospital it was found that he had lost a lot of blood,		Certain tests were proposed but not all carried out.	The applicant's wife was told by a doctor at the hospital that he was sure the applicant did not have cancer.

In late January 1988, the applicant underwent surgery in Brisbane, after seeking advice there, and malignant tumors were found in his intestinal tract.	His present advice is that he will continue to have outbreaks of malignant tumors every 18 months to 2 years and his life expectancy may be shortened.

The applicant wishes to obtain specialist medical opinions as to his treatment at the Darwin hospital, with a view to receiving advice from his solicitors as to whether he has a cause of action against the respondent arising from that treatment.	For that purpose he makes this application. His solicitor had written to the Medical Superintendent of the hospital on 14 October 1988 seeking the documents, the subject of this application.	The Medical Superintendent referred the letter to the Solicitor for the Northern Territory, the application was filed on 8 November 1988.
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That recital of the evidence is, of course, given only for the purpose of this application.	I make no findings as to the truth or otherwise of the facts alleged.

I am not altogether satisfied as to the urgency of the case.	There is no evidence of the applicant's age or anticipated normal life span, such that this application should be dealt with by the special procedure upon that ground.	There is no explanation for the delay between the time that the applicant became aware of his condition and when the application was filed.	I think that there would have been little difference between the time it took for the application to be heard pursuant to that procedure and the time it would have taken had the ordinary procedure been followed.		However, given the other circumstances it is ordered pursuant tor. 45.05, that -

	the plaintiff be authorized to commence the proceedings by originating motion in Form SC;


	the requirements of rules 5.03(1) and 8.02 be dispensed with.


Turning tor. 32.05 I am satisfied, upon the evidence that:
	there is reasonable cause to believe that the applicant may have the right to obtain relief in this Court from the respondent.	He may be able to show that the respondent, through its employees at the hospital, was negligent in failing to diagnose or treat him for cancer at a time when the diagnosis or treatment may have alleviated his condition and prevented the subsequent developments leading to damage.	Again, I emphasise that I am not making any findings, I go no further than to say that there is reasonable cause to believe that he may have the right to relief;


	the applicant has made reasonable enquiries and at the time the application was made had not sufficient information to enable him to decide whether to commence proceedings in this Court to obtain that relief.	The applicant has so far had to rely on what he or his wife was told as to his condition, he has not had assured access to all of the material in the possession of the respondent to determine whether the respondent discharged its duty of care towards him;


	there is reasonable cause to believe that the respondent has, or is likely to have, or has had, or is likely to have had in its possession,
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documents relating to the question whether the applicant has the right to obtain the relief, and that inspection of the documents by the applicant would assist him to make the decision.	It is beyond doubt that the hospital has initiated and maintained documents relating to the applicant and his treatment.	Inspection of those documents by the applicant (and through him, his medical and legal advisers) would assist him to make the relevant decision.

Accordingly, it is ordered that the respondent make discovery to the applicant of all documents of the kind described in (3) above.

The applicant seeks to have inspection of the documents. "Discovery" means discovery and inspection (r. 1.09).


I note that the provisions of r. 29.09 as to inspection and the taking of copies, and r. 29.12, as to further directions in regard to discovery and copying apply to inspection under r. 32.05 (seer. 32.09 and r. 32.10).

Order that the respondent do make discovery to the applicant of the documents referred to in (3) above by serving the applicant's solicitors within 14 days from this date a list of such documents verified by affidavit.
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Rule 32.10 provides for costs in an application such as this.	The question of costs is reserved.
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