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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA

No. LA23/97 (9605555) FORMTEXT 
	BETWEEN:

	MICHAEL CHURCHILL
	Appellant

	AND:

	ST. JOHN’S COLLEGE
	Respondent

CORAM:	THOMAS J

REASONS FOR JUDGMENT

(Delivered 17 December 1998)

THOMAS J:

	On 6 November 1998 I published reasons for judgment in this matter in which I dismissed the appeal.  On the same date I also published reasons for refusing the respondent’s application filed on 30 October 1998 to stay the proceedings and receive further evidence.
	On 11 November 1998 I made an order that the appellant pay the respondent’s costs of the appeal.

Mr Clift, counsel for the appellant, seeks an order that the respondent pay the appellant’s costs of the application to stay the proceedings.
Mr Tippett, counsel for the appellant on the stay application, had argued that the appeal from the Work Health Court was on matters of law and the evidence the respondent’s was seeking to introduce, which related to the credibility of the appellant, could 
take the matter no further.
In my reasons for judgment on the stay application I accepted this submission.
I heard further submissions from Mr Clift on behalf of the appellant who seek an order for costs in respect of the respondent’s application to stay the proceedings.  Mr Clift put forward a number of authorities: Akins v National Australia Bank (1994) 34 NSWLR 155; Commonwealth Bank of Australia v Quade & Ors (1991) 178 CLR 134; McDonald v McDonald (1965) 113 CLR 529, which deal with principles guiding Courts of Appeal in deciding whether to grant leave to one of the parties to call fresh evidence.  These considerations include any lack of diligence by the unsuccessful party and the degree of probability that the fresh evidence would result in a different verdict.
It is Mr Clift’s argument that the respondent had not satisfied these guidelines in respect of the application to stay the proceedings and ask the court to receive further evidence and, as their application had no possibility of succeeding, the respondent should pay the appellant’s cost of the application.
In this particular application the guidelines for a Court of Appeal receiving fresh evidence are not in my opinion relevant.
There is no evidence as to a lack of diligence on the part of the respondent which gave rise to making this application.  The degree of probability that the fresh evidence would result in a different verdict was not given consideration.
For reasons given in my decision to refuse the application to stay the proceedings, I did not consider it necessary to make a finding as to the truth or otherwise of the information which came into the possession of Mr Smith which impugned the appellant.
I accept that Mr Smith’s reason for seeking a stay of proceedings was his concern that he had a duty to bring the matters deposed to in his affidavit to the attention of the Court as soon as possible.
This was an unusual interlocutory application but not one which I could find had no real merit even though the application was not successful.  See TTE Pty Ltd & Anor v Ken Day Pty Ltd (1992) 2 NTLR 143 and Yow v Northern Territory Gymnastic Association Inc. (1991) 1 NTLR 180.
Order 63.18 of the Supreme Court Rules provides that:
“Each party shall bear his own costs of an interlocutory or other application in a proceeding, whether made on or without notice, unless the Court otherwise orders.”
	In this matter I am not persuaded there is reason to depart from the usual practice that on an interlocutory application each party pay their own costs.

Accordingly, the order I make is that each party pay their own costs in respect of the respondent’s application filed on 30 October 1998 to stay the proceedings.
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